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HELLENTHAL & HELLENTHAL, Juneau,

Alaska,

Attorneys for Appellant.

R. E. ROBERTSON, Juneau, Alaska,

Attorney for Appellee.

In the District Court for the District of Alaska,

Division Number One, at Juneau.

No. 2596^A.

THE ALASKA HANDY GOLD MINING COM-
PANY, a Corporation,

Plaintiff,

vs.

CHICHAGOFF EXTENSION MINING COM-
PANY, a Corporation,

Defendant.

COMPLAINT.

Conies now the plaintiff and, for cause of action,

complains and alleges:

I.

That plaintiff is a corporation duly organized and

existing under the laws of the State of Delaware

and duly organized to engage in business and to

acquire title to and hold lands, mineral and other-

wise, in the Territory of Alaska, and that it has
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paid its corporate annual license tax last due to said

Territory of Alaska, and that defendant is a cor-

poration organized under tlie laws of the State of

Washington.

II.

That heretofore, to wit : On or about May 18, 1908,

plaintiff's grantors and predecessors in interest,

Chris Didrickson, A. Startzoff and O. Birkeland

duly entered upon, took possession of, located, ap-

propriated and discovered a ledge and vein of

mineral-bearing rock in place, which said ledge bore

and bears gold, silver and other precious metals,

within the exterior boundaries of, clearly marked

and defined the boundaries of, clearly marked and

defined the discovery of said ledge on, and posted

notice of the location of the Handy lode mining

claim, which at all of said times and until so ap-

propriated by them was then and there public

domain and open, vacant and unoccupied mineral

lands of the United States, and not claimed by, be-

longing to or in the possession of any other person,

and situated on and adjacent to the shores of Klag

Bay, in the Sitka Recording and Mining District,

First Judicial Division of the Territory of Alaska,

more particularly described by metes and bounds

[1*] as follows, to wit:

Commencing at Corner No. 1, whence United

States L. M. No. 7 bears N. 58° 03' lb" W., 1548.62

ft.; thence S. 58° 18' E. 1500 ft. to Cor. No. 2; thence

S. 33° 55' W. 600.43 ft. to Cor. No. 3; thence N.

58° 18' W. 1441.32 ft. to Cor. No. 4; thence N.

'Page-number appearing at the foot of page of original certified

Transcript of Record.
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6° 35^ E. 127.70 ft. to Cor. No. 5; thence N. 33° 55'

E. 484.73 ft. to Cor. No 1 and the place of begin-

ning.

That thereafter said Didrickson, Startzoff and

Birkeland duly filed and recorded their notice of

location of said Handy lode mining claim in the

Sitka Recording Precinct, at Sitka, Alaska, and

thereafter and long prior to this date they duly

sold, conveyed and deeded by mean conveyances the

said Handy lode mining claim to plaintiff.

III.

That heretofore, to wit: On or about April 6,

1915, plaintiff's grantors and predecessors in in-

terest, Tom Tilson and O. Birkeland, duly entered

upon, took possession of, located, appropriated and

discovered a ledge and vein of mineral-bearing rock

in place, vs^hich said ledge bore and bears gold, silver

and other precious metals, within the exterior

boundaries of, clearly marked and defined the

boundaries of, clearly marked and defined the dis-

covery of said ledge on, and posted notice of the

location of the Andy lode mining claim, which at

all of said times and until so appropriated by them

was then and there public domain and open, vacant

and unoccupied mineral lands of the United States,

and not claimed by, belonging to or in the posses-

sion of any other person, and situated on and ad-

jacent to the shores of Klag Bay, in the Sitka

Recording and Mining District, First Judicial Divi-

sion of the Territory of Alaska, more particularly

described by metes and bounds as follows, to wit:

[2]
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Commencing at Cor. No. 1, whence United

States L. M. No. 7 bears N. 37° 20^ 43'' W. 1696.25

ft.; thence S. 58° 18' E. 1441.32 feet to Cor. No. 2;

thence S. 33° 55' W. 521.56 ft. to Cor. No. 3; thence

N. 53° 15^ W. 1420.83 ft. to Cor. No. 4; thence N.

67° 11' E. 147.38 ft. to Cor. No. 5; thence N. 8° 07'

30" E. 50.03 ft. to Cor. No. 6; thence N. 12° 03' W.
111.55 ft. to Cor. No. 7; thence N. 33° 55' E. 149.75

ft. to Cor. No. 1 and the place of beginning.

That thereafter said Tilson and Birkeland duly

filed and recorded their notice of location of said

Andy lode mining claim in the Sitka Recording Pre-

cinct, at Sitka, Alaska, and thereafter and long

prior to this date they duly sold, conveyed and

deeded by mean conveyance the said Andy lode

mining claim to plaintiff.

IV.

That plaintiff is now in and entitled to the pos-

session of said Handy and Andy lode mining claims

and that it is now and for many years last past and

since the conveyance to it by its said grantors and

predecessors in interest has been the owner of and

entitled to said lode mining claims as against all

parties whomsoever save the United States, and

that, at all times since the respective locations of

said claims by its said grantors, the said claims have

been held, occupied and worked by it or its said

grantors in accordance with the mining laws of the

United States and the Territory of Alaska, and

under the rules and regulations of miners in the

Sitka, Alaska, Recording and Mining District and

the required amount of assessment work upon and
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for the benefit of each of said claims has been done

or caused to be done prior to said purchase by the

plaintiff's said grantors and since said purchase

by the plaintiff for the stockholders of plaintiff for

the benefit of plaintiff, with the exception that dur-

ing the assessment periods from July 1, 1924, to

July 1, 1925, plaintiff did no assessment work upon

said claims for the reason that in the spring of 1924

the defendants and its agents, and one Von V. Tar-

bill, the grantor and president of defendant, and his

agents, wrongfully and unlawfully took the adverse

possession of said claims and ousted and ejected

plaintiff therefrom and withheld the possession [3]

thereof from the plaintiff and wrongfully and unlaw-

fully prevented the plaintiff from doing the assess-

ment work upon said mining claims during said as-

sessment period ; that thereafter and on January 16,

1926, Frank A. Aldrich, at the instance and as the

employee of plaintiff, then and there duly entered

upon, took possession of, located and appropriated

said mining claims under the name of "Juneau

No. 1" and "Juneau No. 2" lode mining claims,

which said Juneau No. 1 lode mining claim is identi-

cal with said Handy lode mining claim, and which

said Juneau No. 2 lode mining claim is identical

with said Andy lode mining claim, and that then

and there the said Aldrich made a discovery of a

ledge of mineral-bearing rock in place within the

exterior boundaries of each of said claims, which

said ledges bore and bear gold, silver and other

precious metals, and duly and clearly marked and

defined the boundaries of, and duly and clearly
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marked and defined the discovery of said ledges on,

and duly posted notices of the location of the said

Juneau No. 1 and Juneau No. 2 lode mining claims,

and that thereafter plaintiff caused said notices of

location of said Jmieau No. 1 and Juneau No. 2

lode mining claims to be recorded in the Recorder's

office at Sitka, Alaska, and thereafter said Juneau

No. 1 and Juneau No. 2 lode mining claims, by

mean conveyances from said Aldrich, were duly

granted, conveyed and deeded to this plaintiff who

is now the owner and holder thereof, and who is

now, as hereinabove stated, in the actual possession

of said real property, including the minerals and

ground embraced within the exterior boundaries of

the said Handy, Andy, Juneau No. 1, and Juneau

No. 2 lode mining claims.

Y.

That plaintiff heretofore duly caused its said

Handy and Andy lode mining claims to be surveyed

and that the official number of said survey is

Juneau Land District Mineral Survey No. 1459, and

that [4] defendant heretofore caused its said pre-

tended Chichagoff Extension Claim Number Three

Lode, Chichagoff Extension Claim Number Four

Lode, Jim Long Quartz Claim Lode, and Delta

Quartz Claim Lode mining claims to be surveyed

and that the official number of said survey is An-

chorage Land District Mineral Survey No. 1498.

VI.

That the defendant claims an estate and interest

in said real property adverse to this plaintiff and
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claims and pretends that it is the owner of four pre-

tended lode mining claims known as and designated

by it as the ''Delta Quartz Claim Lode," "Chicha-

goff Extension Claim Number Three Lode," "Chi-

chagoff Extension Claim Number Four Lode" and

"Jim Long Quartz Claim Lode" mining claims,

which said four pretended lode mining claims con-

flict with plaintiff's said Handy and Andy lode

mining claims and include within their boundaries

all of the said Andy lode mining claim, with which

said Juneau No. 2 lode mining claim is identical,

and the greater part of said Handy lode mining

claim, with which said Juneau No. 1 lode mining

claim is identical which conflicts of defendant's

said four pretended lode mining claims with said

Handy and Andy lode mining claims, so owned and

possessed by plaintiff, are more particularly de-

scribed as follows, to wit;^)

CONFLICTING AREAS HANDY LODE
CLAIM.

Commencing at Cor. No. 1 of the Handy Lode,

U. S. Mineral Survey No. 1459, and identical with

Cor. No. 2 of the Delta Qliartz Claim Lode, U. S.

Mineral Survey No. 1498, running thence S. 58°

18' E. 528.6:4 ft. to intersection of line 9-10 of the

said Delta Quartz Claim Lode; thence along said

line 9-10 of the said Delta Quartz Claim Lode S.

36° 50' W. 298.62 ft. to Cor. No. 10 of the said Delta

Quartz Claim Lode on line 4-5 of the Chichagoff

Extension Claim Number Three Lode; thence along

line 4-5 of the said Chichagoff Extension Claim
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Number Three Lode S. 43° OCX E. 781.26 ft. to Cor.

No. 5 of the said Chichagoff Extension Claim Num-
ber Three Lode; thence S. 43° OCX E. 230.85 ft. to

intersection line 2-3 of the said Handy Lode ; thence

S. 33° 55^ W. 35.50 ft. to Cor. No. 3 of the said

Handy Lode; thence [5] N. 58° 18' W. 1441.32

ft. to Cor. No. 4 of the said Handy Lode and identi-

cal with Cor. No. 9 of the said Chichagoff Exten-

sion Claim Number Three Lode; thence N. 6° 35'

E. 127.70 ft. to Cor. No. 5 of the said Handy Lode;

thence N. 33° 55' E. 484.73 ft. to Cor. No. 1 of the

said Handy Lode and the place of beginning; and

containing an area of 10.875 acres and conflicting as

follows

:

Chichagoff Extension Claim Number
Three Lode 7.768 acres

Chichagoff Extension Claim Number
Four Lode 0,358 acres

Delta Quartz Claim Lode 2,739 acres

CONFLICTING AREAS ANDY LODE CLAIM.
Commencing at Cor. No. 1 of the Andy Lode,

identical with Cor. No. 4 of the Handy Lode, U. S.

Mineral Survey No. 1459, and identical with Cor.

No. 9 of the Chichagoff Extension Claim Number
Three Lode, U. S. Mineral Survey No. 1498, run-

ning S. 58° 18' E. 1441.32 ft. to Cor. No. 2 of the

said Andy Lode; thence S. 33° 55' W. 521.56 ft.

to Cor. No. 3 of the said Andy Lode; thence N. 53°

15' W. 1420.83 ft. to Cor. No. 4 of the said Andy
Lode and identical with Cor. No. 12 of the Jim

Long Quartz Claim Lode, U. S. Mineral Survey

No. 1498; thence N. 67° 11' E. 147.38 ft. to Cor.
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No. 5 of the said Andy Lode ; thence N. 8 ° OT 30''

E. 50.03 ft. to Cor. No. 6 of the said Andy Lode;

thence N. 12° 03' W. 111.55 ft. to Cor. No. 7 of the

said Andy Lode; thence N. 33° 55' E. 149.75 ft.

to the place of beginning; and containing an area

of 14.805 acres and conflicting as follows

:

Chichagoff Extension Claim Number
Three Lode 8.861 acres

Chichagoff Extension Claim Number
Four Lode 3,631 acres

Jim Long Quartz Claim Lode 2,313 acres

[6]

—and that the said claim of defendant is without

any right whatever, and that the defendant has

not any estate, right, title or interest whatever in

any of said land and real property that conflicts

with or embraces any part of said Handy and Andy
lode mining claims.

VII.

That the defendant heretofore and on or about

January 12, 1925, wrongfully and for the purpose

of depriving plaintiff of said real property filed in

the United States Land Office, at Anchorage,

Alaska, within which United States Land District

the real property hereinbefore mentioned is located,

its application for a United States patent to its

said pretended four lode mining claims which are

known and designated in its said application and in

its plat of survey, which was likewise filed in said

United States Land Office, at Anchorage, Alaska,

with its said application, as "Chichagoff Extension

Claim Number Three Lode," "Chichagoff Exten-



10 Chichagoff Extension Gold Min. Co.

sion Claim Number Four Lode," "Delta Quartz

Claim Lode," and "Jim Long Quartz Claim Lode,"

and that said proceedings for said patent so taken

by the defendant are now pending in the said

United States Land Office, and that heretofore, to

wit: On January 12, 1926, and within less than

sixty (60) days before the beginning of this action

and within eight months of the expiration of the

period of publication of the notice of defendant's

said application for patent for the said alleged

and pretended Chichagoff Extension Claun Num-
ber Three Lode, Chichagoff Extension Claim Num-
ber Four Lode, Delta Quartz Claim Lode and Jim

Long Quartz Claim Lode mining claims, the tirst

publication of which said notice was on March 21,

1925, and the last publication of which said notice

was on May 16, 1925, plaintiff filed in the said

United States Land Office at Anchorage, Alaska, its

adverse claim, in support of which adverse claim

this suit is brought, against said application of the

defendant for United States patent for its said

pretended four lode mining claims, Chichagoff Ex-

tension Claim Number Three Lode, Chichagoff Ex-

tension Claim Number Four Lode, Delta Quartz

Claim Lode and Jim Long Quartz Claim Lode.

VIII.

That defendant's pretended claim of an estate

and interest in said real property and mineral lands

and the Handy and Andy lode mining claims con-

stitutes a cloud upon plaintiff's title to said Handy

and Andy lode [7] mining claims, upon which
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plaintiff in good faith has expended more than

Twenty Thousand ($20,000.00) Dollars in mining

development work, and that plaintiff will be ir-

reparably and irremediably damaged and injured

if patent be issued to defendant for that portion

of said pretended four lode mining claims, namely

:

Chichagoff Extension Claim Number Three Lode,

Chichagoff Extension Claim Number Four Lode,

Delta Quartz Claim Lode and Jim Long Qfaartz

Claim Lode, that conflicts with and embrace the por-

tions of the said Handy and Andy lode mining

claims as hereinabove described.

IX.

That a reasonable sum to be paid as attorney's

fees for the prosecution of this action is One Thou-

sand ($1,000.00) Dollars.

WHEREFORE, plaintiff prays

:

1. That the defendant may be required to state

further the nature of its claims, and that all ad-

verse claims of the defendant may be determined

by a decree of this court.

2. That the said portion of said Chichagoff Ex-

tension Claim Number Three Lode, Chichagoff Ex-

tension Claim Number Four Lode, Delta Quartz

Claim Lode and Jim Long Quartz Claim Lode min-

ing Claims, so in conflict with said Handy and Andy

lode mining claims, may be adjudged and decreed

to be not subject to application for patent to the

defendant and not subject to location at the time

of the pretended location thereof by the defendant.

3. That the defendant may be decreed and ad-
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judged to have no estate or interest whatever in or

to said real property aforedescribed, and that the

plaintiff's title to said real property may be quieted

and adjudged to be good and valid, and that plain-

tiff may be adjudged to be entitled to the possession

of said real property.

4. That the defendant may be forever enjoined

and debarred from asserting any claim whatever

in or to said real property adverse to the plaintiff,

and that the plaintiff may be granted such other

and further relief as to this Honorable Court shall

seem meet and agreeable to equity, and for its costs

and disbursements herein incurred, including the

sum of One Thousand ($1,000.00) Dollars as at-

torney's fees.

R. E. ROBERTSON,
FRANK A. BOYLE,
Attorneys for Plaintiff.

Service of papers may be made upon plaintiff at

200 Seward Building, Juneau, Alaska. [8]

United States of America,

Territory of Alaska,—ss.

R. E. Robertson, being first duly sworn on oath,

deposes and says that he is a citizen of the United

States, over the age of twenty-one years, and a

resident of the Territory of Alaska; that he is

the attorney and statutory agent of the corporate

plaintiff and authorized by said corporate plaintiff

to institute this suit on its behalf; and that the rea-

son that he makes this verification on behalf of

plaintiff is that there is no president, vice-president,

secretary, cashier, managing agent, or other head of
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said corporation now in or a resident of or who has

an office in the Territory of Alaska; that he has

read the foregoing complaint and knows the con-

tents thereof, and the same is true as he verily be-

lieves.

R. E. ROBERTSON,

Subscribed and sworn to before me this 13th day

of March, 1926.

[Seal] Y. A. PAINE,
Notary Public for Alaska.

My commission expires 11/2/29.

Filed Mar. 13, 1926. [9]

[Title of Court and Cause.]

ANSWER.

Comes now the defendant and for answer to the

complaint herein admits, denies and alleges:

I.

For answer to Paragraph I of the complaint the

defendant alleges that it has no information as to

whether or not the plaintiff is a corporation duly

organized and existing as set forth in Paragraph

I and therefore denies the same, admits that the

defendant is a corporation, but denies that it is

organized under the laws of the Territory of Alaska.

II.

For answer to Paragraph II of the complaint
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the defendant denies each and every allegation

therein contained.

III.

For answer to Paragraph III of the complaint

herein the defendant denie<^ each and every allega-

tion therein contained.

IV.

For answer to Paragraph IV the defendant de-

nies each and every allegation in said paragraph

contained. '

,.

.

V.

For answer to Paragraph V the defendant admits

that the plaintiff caused a survey to be made of

certain pretended mining claims called the Handy
and Andy; that the official number of said survey

was 1459. The defendant admits that it caused the

claims therein enumerated as its claims, to be offi-

cially surveyed and that the official number of said

[10] survey is number 1498, but denies each and

every other allegation in said paragraph contained.

VI.

For answer to Paragraph VI the defendant ad-

mits that it claims an estate and interest in the Delta

Quartz Lode Claim, Chichagoff Extension Claim

No. 3 Lode, the Chichagoff Extension Claim No. 4

Lode and the Jim Long Quartz Lode. Admits that

it claims and pretends to be the owner of said min-

ing claims but alleges that it has no knowledge or

infomiation as to the actual conflict existing be-

tween said claims owned by it and the Lode claims

claimed by the plaintiff, to wit, the Handy and

Andy, the Juneau No. One, and the Juneau No.
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Two. Avers that it has no knowledge or infor-

mation as to the exact location of said claims on

the ground, if they exist at all, and has no knowl-

edge or information as to the extent of the conflict

existing between the lode claims claimed by the

plaintiff and the lode claims owned by the defend-

ant and therefore denies upon information and

belief that there is any conflict on the ground be-

tween the claims owned by the defendant, to wit,

the Delta Quartz Claim Lode, the Chichagoff Ex-

tension Claim No. 3, the Chichagoff Extension

Claim No. 4 and the Jim Long Quartz claim

lode and the lode claims claimed by the plaintiff,

to wit, the Handy and Andy, the Juneau No. 1 and

the Juneau No. 2. Denies that its claim to the

lode claims herein set forth, claimed by the defend-

ant, is without any right and further denies that

the defendant has not any estate, right or interest

in said land and real property that conflict with

or is embraced within the boundary of said Handy
and Andy Lode Claim as described.

VII.

For answer to Paragraph VII defendant admits

that it did on or about the twelfth day of January,

1925, file its application for United States patent

in the United States Land Office, at Anchorage,

Alaska, together with its plat of survey No. 1498,

for the Chichagoff Extension Claim No. 3, the Chi-

chagoff Extension Claim No. 4, the Delta Quartz

Claim, and the Jim Long Quartz claim, all lode

claims, and that said application for patent is still

pending, and in this connection [11] avers that
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on November 20th, 1925, the defendant paid the

Government three hundred and seventy ($370.00)

dollars, purchase money for the ground embraced

in said survey, and the register's final certificate

v^as issued to the defendant for the ground em-

braced within said survey, which receipt is herein-

after set out in full. The defendant further al-

leges that it has no knowledge or information as

to whether or not the plaintiff filed a legal adverse

claim to said patent proceedings, instituted by the

defendant and therefore denies upon infonnation

and belief that the plaintiff filed a valid adverse

claim to the patent proceedings herein referred to,

in which final receipt was issued as hereinbefore

set forth being receipt number 2,726,771, which

proceeding is designated as serial number 06,374,,

United States Land Office, Anchorage, Alaska.

VIII.

For answer to Paragraph Eight the defendant

denies each and every allegation in said paragraph

contained.

IX.

For answer to Paragraph IX the defendant de-

nies the allegations therein contained.

For further answer and defense the defendant

alleges new matter as follows:

I.

That the defendant is a corporation duly orga-

nized and existing under the laws of the State of

Washington, and the defendant has duly and regu-

larly complied with the laws of the Territory of
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Alaska regarding to the domestication of foreign

corporations, and has paid the annual license tax

for the year 1926.

II.

That the Handy and Andy Lode Mining Claims,

described in the complaint, were forfeited because

the owners did not do the required annual labor on

or for the benefit of said claims, and the location

made by the plaintiff of the Juneau No. 1 and the

Juneau No. 2 was a relocation of the Handy and

Andy claims forfeited as aforesaid ; that said ground

was not subject to relocation by the plaintiffs on

[12] the 16th day of January, 1926, has not been

subject to such relocation since said forfeiture, and

is not now subject to relocation by the plaintiffs.

For defendant's second answer and defense, the

defendant alleges new matter as follows:

I.

That the defendant is a corporation, duly orga-

nized and existing under the laws of the State of

Washington; that the defendant has complied with

the laws of the Territory of Alaska, relating to

the domestication of foreign corporations, and has

paid the annual license tax for the year 1926.

II.

That the ground embraced within the Juneau No.

1 and the Juneau No. 2 Lode Mining Claims de-

scribed in the complaint had been segregated from

the public domain, and was not subject to location

since the location of the Chichagoff Extension No.

3, the Chichagoff Extension No. 4, the Jim Long
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Quartz and the Delta Qiuartz claims, and ever since

said locations has been and still is segregated from

the public domain, and not subject to location; that

the discoveries alleged to have been made upon

the Juneau No. 1 and the Juneau No. 2 are in

ground segregated from the public domain as afore-

said.

For the defendant's third answer and defense, the

defendant alleges new matter, to wit:

III.

That the defendant is a corporation duly orga-

nized and existing under the laws of the State of

Washington, that the defendant has duly and regu-

larly filed certified copies of its articles of corpora-

tion, statements of its financial conditions together

with statements consenting to be sued in the court

of the Territory; appointments of agent on whom
services may be had as provided by law, together

with the consent of said agent with both the secre-

tary of the territory and the Clerk of the District

Court for the First Division of the Territory of

Alaska, and has fully complied with [13] the

laws of the Territory of Alaska regarding the do-

mestication of a foreign corporation and has paid

the annual license tax for the year of 1926.

II.

That the plaintiff, if it ever owned the Handy

and Andy Mining Claims referred to in the com-

plaint, the location and staking of which, as well

as the discovery on said claims, is denied by this

defendant, wholly failed to perform the annual
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labor or to make the annual improvements required

by the laws of the United States, and the laws of

the Territory of Alaska, on or for the bemfit of

unpatented mining claims for the purpose of hold-

ing unpatented mining claims in Alaska for the year

1920 on said Handy and Andy Lode Mining Claims,

or either one of them if they ever existed, they and

each of them became open to relocation on the first

day of July, 1921, by anyone except the locator or

his successors in interest, and all rights of the plain-

tiff in and to said mining claims and each one of

them were forfeited.

III.

That the plaintiff, if it ever owned the Handy
and Andy Mining Claims referred to in the com-

plaint, the location and staking of which, as well

as the discovery on said claims, is denied by this

defendant, wholly failed to perform the annual

labor or to make the annual improvements required

by the law of the United States, and the laws of

the Territory of Alaska, on or for the bemfit of

unpatented mining claims for the purpose of hold-

ing unpatented mining claims in Alaska for the

year 1921 on said Handy and Andy Lode mining

claims, or either one of them, if they ever existed,

they and each of them became open to relocation

on the first day of July, 1922, by anyone except the

locator or his successors in interest, and all rights

of the plaintiff in and to said mining claims and

each one of them were forfeited.

IV.

That the plaintiff, if it ever owned the Handy
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and Andy Mining Claims referred to in the com-

plaint, the location and staking of which, as well

as the discovery on said claims is denied by this

defendant, [14] wholly failed to perform the

annual labor or to make the annual improvements

required by the law of the United States, and the

laws of the Territory of Alaska, on or for the bemfit

of unpatented mining claims for the purpose of

holding unpatented mining claims in Alaska for

the year 1922 on said Handy and Andy Lode min-

ing claims, or either one of them, if they ever ex-

isted, they and each of them became open to reloca-

tion on the first day of July, 1923, by anyone ex-

cept the locator of his successors in interest, and

all rights of the plaintiff in and to said mining

claims and each one of them were forfeited.

V.

That the plaintiff, if it ever owned the Handy
and Andy Mining Claims referred to in the com-

plaint, the location and staking of which, as well

as the discovery on said claims, is denied by this

defendant, wholly failed to perform the annual

labor or to make the annual improvements required

by the law of the United States, and the laws of

the Territory of Alaska, on or for the benifit of

unpatented Mining claims for the purpose of hold-

ing impatented mining claims in Alaska for the

year 1923 on said Handy and Andy Lode mining

claims, or either one of them if they ever existed,

they and each of them, became open to relocation

on the first day of July, 1924, by anyone except

the locator or his successors in interest, and all
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rights of the plaintiff in and to said mining claims

and each one of them were forfeited.

VI.

That the plaintiff, if it ever owned the Handy and

Andy Mining Claims referred to in the complaint,

the location and staking of which, as well as the

discovery on said claims, is denied by this defend-

ant, wholly failed to perform the annual labor or

to make the annual improvements required by the

law of the United States and the laws of the Ter-

ritory of Alaska, on or for the benefit of unpat-

ented Mining Claims for the purpose of holding

unpatented mining claims in Alaska for the year

1924 on said Handy and Andy Lode mining claims,

or either one of them, if they ever existed, they

and each of them, became open to relocation on the

first day of July, 1925, by anyone except the locator

[15] or his successors in interest, and all rights

of the plaintiff in and to said mining claim and

each one of them were forfeited.

VII.

That heretofore, to wit, on the 5th day of No-

vember, 1923, Von V. TarbiU, a citizen of the United

States, discovered a ledge or vein of rock in place

bearing gold and other precious metals, upon the

public and unappropriated domain of the United

States, within what are now the boundaries of the

Chichagoff Extension Claim Number Three, at which

time he removed surface matter sufficient to clearly

expose said discovery and to perpetuate its identify

and preserve said discovery from obliteration, and



22 Chichagoff Extension Gold Min. Co.

did place a substantial monument or post at said

discovery to witness the loctis thereof and did there-

upon duly and regular^ly locate said claim by clearly

marking the claim upon the ground by monu-

ments, blaaed trees and brush cut, as required by

law, so that its boundaries could be readily traced.

Which said monuments, stakes, and trees were

marked as required by law, and did post thereon,

on said discovery monument or post, a notice of

location describing said claim by referring to some

natural object or permanent monument as will

identify the claim, giving the date of location, and

the name of the claim and of the locator ; which said

notice of location was thereafter duly and regularity

recorded within the time allowed by law, in the

records of the Sitka Recording Precinct, at Sitka,

Alaska, being the recording district or precinct

in which said claim is located ; which notice of loca-

tion posted and recorded, as aforesaid, is in words

and figures as follows to wit:

NOTICE OF LOCATION OF QUARTZ CLAIM.

Notice is hereby given that the undersigned, a

citizen of the United States, does hereby locate this

mineral bearing lode, ledge, vein or deposit with all

its dips, shoots, spurs and angles allowed by law,

better described as follows:

Beginning at the discovery where this notice is

posted thence north-westerly 50 feet more or less

to the north center end at the intersection of mean

high tide of Klag Bay, thence along the line of

mean high tide in a southerly direction to a blazed
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tree which is the [16] north-west comer of this

claim, thence south-easterly 1200 feet to the south-

west corner, thence north-easterly 600 feet to the

south-east corner, thence north-westerly 1400 feet

more or less to the north-east comer at the inter-

section of mean high tide, thence westerly along the

line of mean high tide to the north center end.

This claim shall be known as the Chichagoff Exten-

sion Claim Number Three. Situated on the south

shore of Klag Bay, Chichagoff Island, in the Sitka

Mining District of Alaska. Located November 5,

1923.

YON V. TARBILL,
Locator.

Witness

:

W. R. HANLON.
Filed November 13, A. D. 1923, at 10 min. past

12 o'clock P. M., and was recorded in Mining Record

Book 6 on page 216 of the records of the Record-

ing District of Sitka, (No. 4), Division No. 1, Dis-

trict of Alaska.

Attest: R. W. DeARMAND,
Commissioner and Ex-officio Recorder.

That heretofore, to wit, on the 28th day of April,

1924, Von V. Tarbill, a citizen of the United States,

discovered a ledge or vein of rock in place bearing

gold and other precious metals upon the public

and unappropriated domain of the United States,

within what are now the boundaries of the Jim

Long Quartz Claim, at which time he removed sur-

face matter sufficient to clearly expose said discov-

ery and to perpetuate its identity and preserve
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said discovery from obliteration, and did place a

substantial monument or post at said discovery to

witness the locus thereof and did thereupon duly

and regularily locate said claim by clearly marking

the claim upon the ground by monuments, blazed

trees and brush cut, and stakes, as required by law,

so that its boundaries could be readily traced.

Which said monuments, stakes and trees were

marked, as required by law, and did post thereon,

on said discovery monument or post, a notice of

location describing said claim by referring to some

natural object or permanent monument as will

identify the claim, giving the date of location, and

the name of the claim and of the locator ; which said

notice of location was thereafter duly and regularity

recorded within the time allowed by law, in the

records of the Sitka Recording Precinct, at Sitka,

Alaska, being the recording district or precinct in

which said claim is [17] located; which notice of

location, posted and recorded as aforesaid, is in

words and fig-ures as follows, to wit:

NOTICE OF LOCATION OF QUARTZ.

Notice is hereby given that the undersigned, a

citizen of the United States, does hereby locate

this mineral bearing lode, ledge, vein or deposit,

with all its dips, shoots, spurs and angles allowed

by law, better described as follows:

Beginning at the discovery where this notice is

posted, thence northerly 200 feet more or less to

a blazed tree on the south shore of Klag Bay, which

blazed tree is the north-west corner of Chichagoff
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Extension Claim Number Three and which is also

the north-west corner of this claim; thence south-

erly 1500 feet along the line of mean high tide of

Klag Bay to a blazed tree which is the south-west

corner of this claim; thence easterly 600 feet to a

blazed tree which is the south-east comer of this

claim; thence northerly 1500 feet to a blazed tree

which is the north-east corner of this claim; thence

westerly 600 feet to the first mentioned blazed tree

which is the north-west corner of this claim. This

claim shall be known as the Jim Long Quartz Claim.

This claim is in part a relocation of the Andy
Quartz Claim and of the Stringer Quartz Claim,

on which no assessment work has been done for

several years. This claim is situated on the south

shore of Klag Bay, Chichagoff Island, in the Sitka

Mining District of Alaska. This claim adjoins the

Chichagoff Extension Claim Number Three on the

side.

Discovered, April 26, 1924. Located April 28,

1924.

VON V. TARBILL,
Locator.

Witness

:

JOHNSON McLEAN.
W. R. HANLON.

Filed for record on the 17 day of May A. D. 1924,

at 20 min. past 1 o'clock P. M., and duly recorded

in Claim Record Book 6 on page 233 of the records

of the Recording District of Sitka, (No. 4), Division

No. 1, District of Alaska.

Attest: R. W. DeARMAND,
Commissioner and Ex-officio Recorder. [18]
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IX.

That heretofore, to wit, on the 29th day of April,

1924, Von V. Tarbill, a citizen of the United States,

discovered a ledge or vein of rock in place bearing

gold and other precious metals, upon the public

and unappropriated domain of the United States,

within what are now the boundaries of the Delta

Quartz Claim, at which time he removed surface

matter sufficient to clearly expose said discovery

and to perpetuate its identity and preserve said dis-

covery from obliteration, and did place a substan-

tial monument or post at said discovery to witness

the locus thereof and did thereupon duly and regu-

lar ily locate said claim by clearly marking the

claim upon the /round by monuments, blazed trees

and bi-ush cut, and stakes, as required by law, so

that its boundaries could be readily traced. Which

said monuments, stakes and trees were marked, as

required by law, and did post thereon, on said dis-

covery monument or post, a notice of location de-

scribing said claim by referring to some natural ob-

ject or permanent monument as will identify the

claim, giving the date of location, and the name of

the claim and of the locator; which said notice of

location was thereafter duly and regular^ly recorded

within the time allowed by law, in the records of

the Sitka Recording Precinct, at Sitka, Alaska, be-

ing the recording district or precinct in which said

claim is located; which notice of location, posted

and recorded as aforesaid, is in words and figures

as follows, to wit:
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NOTICE OF LOCATION OF QUARTZ CLAIM.

Notice is hereby given that the undersigned, a cit-

izen of the United States, does hereby locate this

mineral bearing lode, ledge, or vein or deposit,

with all its dips, shoots, spurs and angles allowed

by law, better described as follows

:

Beginning at the discovery where this notice is

posted, thence southerly 600 feet more or less to a

post set in a mound of rocks on the south shore of

Klag Bay, which post is the north-east corner of

Chichagoff Extension Claim Number Three and

which is also the southwest corner of this claim;

thence northerly 1500 feet along the line of mean

high tide of Klag Bay to a blazed tree which is the

north-west [19] corner of this claim ; thence east-

erly 600 feet to a blazed tree which is the north-

east corner of this claim; thence southerly 1500 feet

to a blazed tree which is the south-east corner of this

claim; thence westerly 600 feet to the above-men-

tioned post in a mound of rocks which is the south-

west corner of this claim.

This claim shall be known as the Delta Quartz

Claim. This is in part a relocation of the Handy
Quartz Claim on which no assessment work has

been done for several years. This claim is situated

on the south shore of Klag Bay, Chichagoff Island,

in the Sitka Mining District of Alaska.

This claim adjoins the Chichagoff Extension

Claim No. 3 on the north-east side. Discovered,

April 29, 1924. Located, April 29, 1924.

VON VALJEAN TARBILL,
Locator.
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Witness

:

W. R. HANLON.
JOHNSON McLEAN.

Filed for record in my office on the 17 day of

May, A. D. 1924, at 20 min. past 1 o'clock P. M.,

and duly recorded in Mining Claim Record Book

6 on page 234 of the records of the Recording Dis-

trict of iSitka, (No. 4), Division No. 1, District of

Alaska.

Attest: W. R. DeARMAND,
Commissioner and Ex-officio Recorder.

X.

That heretofore, to wit, on the 3d day of May,

1924, Von y. Tarbill, a citizen of the United States,

discovered a ledge or vein or rock in place bearing

gold and other precious metals, upon the public and

unappropriated domain of the United States,

within what are now the boundaries of the Chicha-

goff extension Claim Number 4, at which time he

removed surface matter sufficient to clearly expose

said discovery and to perpetuate its identity and

preserve said discovery from obliteration, and did

place a substantial monument or post at said discov-

ery to witness the [20] locus thereof and did

thereupon duly and regularily locate said claim by

clearly marking the claim upon the ground by mon-

lunents, blazed trees and brush cut and stakes, as

required by law, so that its boundaries could be

readily traced. Which said monuments, stakes and

trees were marked, as required by law, and did

post thereon said discovery monument or post a no-
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tice of location describing said claim by referring to

some natural object or permanent monument as

will identify the claim, giving the date of location

and the name of the claim and of the locator ; which

said notice of location was thereafter duly and regu-

lar/ly recorded within^ the time allowed by law, in

the records of the Sitka Recording Precinct, at

Sitka, Alaska, being the recording district or pre-

cinct in which said claim is located ; which notice of

location, posted and recorded as aforesaid, is in

words and figures as follows, to wit

:

NOTICE OF LOCATION OF QUARTZ CLAIM.

Notice is hereby given that the undersigned, a

citizen of the United States, does hereby locate this

mineral bearing lode, ledge, vein or deposit, with

all its dips, shoots, spurs and angles allowed by law,

better described as follows:

Beginning at the discovery where this notice is

posted, thence northerly 700 feet more or less to a

blazed tree which is the south-east corner of Chicha-

goff Extension Claim Number three and which is

also the north-east corner of this claim, thence

south-westerly 600 feet along the end line of said

Chichagoff Extension Claim Number Three to a

blazed tree which is the south-west corner of said

claim and which is also the north-west corner of

this claim, thence south-easterly 1500 feet to a

blazed tree which is the south-west corner of this

claim, thence north-easterly 600 feet to a blazed tree

which is the south-east corner of this claim, thence

north-westerly 1500 feet to the first mentioned
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blazed tree which is the north-east corner of this

claim.

Trhis claim shall be known as Chichagoff Exten-

sion Claim Number Four. This claim is situated

near the south shore of Klag Bay, Chichagoff

Island, in the Sitka Mining District of Alaska.

This claim adjoins the Chichagoff Extension Claim

Niunber Three on the south-east end.

Discovered, May 3rd, 1924. Located May 3rd,

1924.

VON VALJEAN TARBILL,
Locator.

Witness

:

Filed for record in my office on the 17 day of

May, A. D. 1924, [21] at 20 min. past 1 o'clock

P. M., and duly recorded in Mining Eecord Book

6, on page 235 of the records of the Recording Dis-

trict of Sitka, (No. 4), Division No. 1, District of

Alaska.

Attest: R. W. DeARMAND,
Commissioner and Ex-officio Recorder.

XL
That the said Von V. Tarbill, upon the location

of the Chichagoff Extension Claim No. 3 Lode, the

Chichagoff Extension Claim No. 4 Lode, the Delta

Quartz Claim Lode and the Jim Long Quartz Claim

Lode, enters? into the possession of said Lode claims

and remained in the possession of said lode clauns

until August 14, 1924, on which day he duly and

regularily conveyed said claims to the defendant,

which defendant has since been and still is in the
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possession of said lode claims; that the defendant

and its guarantors duly and regularily performed

all of the assessment work required by law, on or

for the benefit of said lode claims.

XII.

That the defendant had said claims surveyed for

patent by a duly authorized United States Deputy

Mineral Surveyor and had the patent stakes for all

and each of said claims set as required by law and

did thereafter on the 12th day of January, 1925,

duly and regular/ly file in the United States Land
Office at Anchorage, Alaska, an application for pat-

ent to said lode claims, being United States Min-

eral Survey No. 1498; and did thereafter advertise

and post the notice required by law and on the 20th

day of November, 1925, the defendant paid the

United States the sum of three hundred and sev-

enty ($370.00) dollars, purchase money for the

ground contained within said survey No. 1498; on

which 20th day of November, 1925, the Register is-

sued him final receipt, being the Register's final

receipt for ground surveyed in United States Sur-

vey No. 1498, mineral entry No. 2720771; which

said final receipt is in words and [22] figures

as follows, to wit:
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REGISTER'S FINAL CERTIFICATE OF MIN-
ERAL ENTRY.

DEPARTMENT OF THE INTERIOR.

UNITED STATES LAND OFFICE.

Fees, $10.00. At Anchorage, Alaska,

Receipt No. 276692. November 20, 1925.

Purchase Money, $370.00. Serial No. 06374.

Receipt No. 2726771.

IT IS HEREBY CERTIFIED that in pursu-

ance of the provisions of the Revised Statutes of

the United States, Chapter VI, title XXXII, and

legislation supplemental thereto, Chichagoff Exten-

sion Mining Company, whose post-office address is

Seattle, Washington, on this day purchased that

MINING CLAIM known as the Chichagoff Exten-

sion Claim No. 3 Lode ; Chichagoff Extension Claim

No. 4 Lode; Delta Quartz Claim Lode; Jim Long

Quartz Claim Lode; Section Township ,

Range , Meridian, designated as Survey

No. 1498; said Survey No. extending

feet in length along said vein or lode, EX-
CEPTING AND EXCLUDING from said purchase

all that portion of the ground embraced in mining

claim or survey designated as Survey No. and

also all that portion of any vein or lode the top or

apex of which lies inside of said excluded ground;

said lode claim as entered, embracing 73.607

Acres, and said Mill-site claim acres, in the

Sitka Mining District, in the County of and

of , as shown by the plat and tield notes
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of survey thereof, for which the said part first

above named this day made payment to the Receiver

in full, amounting to the sum of Three Hundred

Seventy Dollars.

NOW, THEREFORE, BE IT KNOWN that

upon the presentation of this certificate to the Com-

missioner of the General Land Office, together with

the plat and field notes of survey of said claim and

the proofs required by law, a patent shall issue

thereupon to the said Chichagoff Extension Mining

Company, if all then be found regular.

J. LINDLEY GREEN,
Register. [23]

XIII.

That fifteen hundred ($1500) dollars is a reason-

able attorney's fees to be allowed the defendant for

preparing the defense herein and trying the issue

made upon the complaint and answer herein.

WHEREFORE the defendant prays that the

complaint herein be dismissed; that it have judg-

ment against the plaintiff in the sum of fifteen hun-

dred ($1500) dollars for attorney's fees and that it

be allowed its costs and disbursements herein in-

curred; and such other and further relief as to this

court may seem just and equitable.

HELLENTHAL & HELLENTHAL,
Attorneys for Defendant.

Business Address: Front Street, Juneau, Alaska.
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State of Washington,

County of King,—ss.

Yon V. Tarbill, being first duly sworn on oath,

deposes and says: That he is the president of the

defendant corporation; that he has read the fore-

going answer, Iviiows the contents thereof; and that

the same is true as he verily believes.

YON Y. TARBILL.

Subscribed and sworn to before me this 29th day

of May, 1926.

[Seal] HENRY Y. BENSON,
Notary Public in and for the State of Washington,

County of King, Residing in Seattle, Washing-

ton.

My commission expires 24 day of Oct., 1926.

Service by receipt of copies admitted this 7th day

of June, 1926.

R. E. ROBERTSON,
By E. F. SHEELOR,
Of Attorney for Plaintiff.

Filed Jun. 7, 1926. [24]

[Title of Court and Cause.]

AMENDED AND SUPPLEMENTAL REPLY.

Comes now the plaintiff and replying to the an-

swer herein admits, denies and alleges as follows, to

wit:
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I.

Eeplying to Paragraph VII of said answer,

plaintiff alleges that it has insufficient knowledge

or information to form a belief as to the truth of,

and therefore denies, that certain allegation therein

contained that "on November 20th, 1925, the de-

fendant paid the Government Three Hundred Sev-

enty ($370.00) Dollars, purchase money for the

ground embraced in said survey, and the Register's

final certificate was issued to the defendant for the

ground embraced in said survey, which receipt is

hereinafter set out in full."

Replying to the further answer and defense con-

tained in said answer, plaintiff admits, denies and

alleges as follows, to wit:

I.

Plaintiff admits that the defendant is a corpora-

tion organsized and existing under the laws of the

State of Washington, but alleges that it has insuffi-

cient knowledge and information to form a belief

as to the truth of, and therefore denies, each and

every other allegation contained in Paragraph I of

said further answer and defense.

II.

Plaintiff denies each and every allegation con-

tained in Paragraph II of said further answer and

defense. [25]

Replying to the second answer and defense con-

tained in said answer, plaintiff admits, denies and

alleges as follows, to wit

:
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I.

Plaintiff admits that the defendant is a corpora-

tion organized and existing under the laws of the

State of Washington, but alleges that it has insuffi-

cient knowledge and information to form a belief

as to the truth of, and therefore denies, each and

every other allegation contained in Paragraph I of

said second answer and defense.

II.

Plaintiff denies each and every allegation con-

tained in Paragraph II of said second answer and

defense.

Replying to the third answer and defense con-

tained in said answer, plaintiff admits, denies and

alleges as follows, to wit:

I.

Plaintiff admits that the defendant is a corpora-

tion organized and existing under the laws of the

State of Washington, but alleges that it has insuffi-

cient knowledge and information to form a belief

as to the truth of, and therefore denies, each and

every other allegation contained in Paragraph I of

said third answer and defense.

II.

Plaintiff' denies each and every allegation con-

tained in Paragraph II of said third answer and de-

fense.

III.

Plaintiff denies each and every allegation con-

tained in Paragraph III of said third answer and

defense. [26]
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IV.

Plaintiff denies each and every allegation con-

tained in Paragraph IV of said third answer and

defense.

V.

Plaintiff denies each and every allegation con-

tained in Paragraph V of said third answer and

defense.

VI.

Plaintiff denies each and every allegation con-

tained in Paragraph VI of said third answer and

defense, except that it admits that it did not per-

form annual labor or make improvements to the

value of One Hundred (|100.00) Dollars upon or

for the benefit of the Handy and Andy lode mining

claims during the assessment year commencing on

July 1, 1924, and alleges that the reason why it did

not perform said annual labor or make said im-

provements upon said mining claims during said

period was that in the spring of 1924, the defendant

and its agents, and one Von V. Tarbill, the grantor

and president of defendant, wrongfully and unlaw-

fully took the adverse possession of said claims and

ousted and ejected the plaintiff therefrom and with-

held the possession thereof from the plaintiff and

wrongfully and unlawfully prevented the plaintiff

from doing the assessment work upon said claims

during said assessment period.

VII.

Plaintiff denies each and every allegation con-

tained in Paragraphs VII, VIII, IX and X of said

third answer and defense, except plaintiff admits
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that some time between November 1, 1923, and July

1, 1924, the defendant and its agents or its presi-

dent, Von V. Tarbill, made pretended locations of

the Chichagoff Extension Claim Number Three

Lode, Chichagoff Extension Claim Number Four

Lode, Delta Quartz Claim Lode and Jim Long

Quartz Claim Lode mining claims.

VIII.

Plaintiff denies each and every allegation con-

tained in Paragraph XI of said third answer and

defense. [27]

IX.

Plaintiff denies each and every allegation con-

tained in Paragraph XII of said third answer and

defense, except that plaintiff admits that some time

during the year 1924, the defendant caused a pre-

tended survey for patent to be made of the Chicha-

goff Extension Claim Number Three Lode, Chicha-

goff Extension Claim Number Four Lode, Delta

Quartz Claim Lode and Jim Long Quartz Claim

Lode, and that thereafter and on about January

12, 1925, defendant wrongfully and for the purpose

of depriving plaintiff of the said Handy and Andy
lode mining claims, filed in the United States Land
Office, at Anchorage, Alaska, within which United

States Land District the real property hereinbefore

named is located, its application for patent to its

said pretended four lode mining claims, and that

the proceedings for said patent so taken by defend-

ant are now pending in said United States Land
Office, at Anchorage, Alaska.
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X.

Plaintiff denies each and every allegation con-

tained in Paragraph XIII of said third answer and

defense.

And, as a further separate and affirmative de-

fense and reply to said third answer and defense

so contained in defendant's answer, plaintiff al-

leges :

I.

That at the time of the pretended location by

one Von V. Tarbill of said pretended Chichagoff

Extension Claim Number Three Lode, Chichagoff

Extension Claim Number Four Lode, Delta Quartz

Claim Lode and Jim Long Quartz Claim Lode

claims, the land upon which said claims were lo-

cated was not public, open, vacant, unoccupied and

unappropriated domain and mineral lands of the

United States, but that, on the contrary, said pre-

tended locations were made upon mineral lands of

the United States which theretofore had been segre-

gated from the public domain and appropriated,

occupied, entered upon and located by this plaintiff

and its grantors and predecessors in interest, [28]

and that the plaintiff was then and there in the

open, adverse and public possession thereof and

that long before said pretended location of the said

four mining claims by said Tarbill, the plaintiff's

grantors and predecessors in interest had gone upon

the open and unappropriated public domain of the

United States and had duly located, held, occupied

and worked the said Handy and Andy lode mining

claims and continued to so hold, occupy and work
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them in accordance with the mining laws of the

United States and the Territory of Alaska and

under the rules and regulations of miners in the

Sitka, Alaska, Recording and Mining District, at

the time that said Tarbill made said pretended

location of said Chichagoff Extension Claim Num-
ber Three Lode, Chichagoff Extension Claim Num-
ber Four Lode, Delta Quartz Claim Lode and Jim

Long Quartz Claim Lode mining claims, and that

neither said Handy nor said Andy lode mining

claim, nor any part of either thereof, was then and

there open or subject to location or relocation by

either the defendant or said Tarbill, or by anyone

whomsoever, and that said Chichagoff Extension

Claim Number Three Lode, Chichagoff Extension

Claim Number Four Lode, Delta Quartz Claim

Lode and Jim Long Quartz Claim Lode mining-

claims were so located as to embrace, within their

exterior boundaries, a portion of and to conflict

with said Handy and Andy lode mining claims, that

is to say, that said Chichagoff Extension Claim

Number Three Lode Claim was so located as to

include and it does include 7.768 acres of said Handy

lode claim and 8.861 acres of said Andy lode claim,

and that said Chichagoff Extension Claim Number

Four Lode Claim was so located as to include and

it does include 0.356 acres of said Handy lode claim

and 3.631 acres of said Andy lode claim, and that

said Delta Quartz Claim Lode claim was so lo-

cated as to include and it does include 2.739 acres

of said Handy lode claim, and that said Jim Long

Quartz Claim Lode claim was so located is to in-
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elude and it does include 2.313 acres [29] of

said Andy lode claim.

And, as a further, separate and second affirma-

tive defense and reply to said third answer and

defense so contained in defendant's answer, plain-

tiff alleges:

I.

That the period of eight (8) months after the

last date of the publication of the defendant's no-

tice of application for patent to said Chichagoff

Extension Claim Number Three, Chichagoff Ex-

tension Claim Number Four, Delta Quartz Claim

Lode and Jim Long Quartz Claim Lode, did not

expire until January 16, 1926, i. e. : until eight (8)

months after May 16, 1925, which last-named date

was the last date of publication of said notice of

application for patent, and that plaintiff filed its

said adverse claim in the office of the Register of

the United States Land Office at Anchorage, Alaska,

on January 12, 1926, and likewise on said date filed

its protest therein against the issuance of patent

to said defendant for said claims.

II.

That the Register of the United States Land

Office, at Anchorage, Alaska, was without jurisdic-

tion or authority either of law or regulation to

issue to the defendant either said pretended or any

receipt or said pretended or any final certificate of

mineral entry for said Chichagoff Extension Claim

Number Three, Chichagoff Extension Claim Num-
ber Four, Delta Quartz Claim Lode and Jim Long
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Quartz Claim Lode claims, or any of them, until

at least eight (8) months had expired after the last

publication of said notice of the application for

patent, i. e. : until the expiration of the eight (8)

months after May 16, and that said receipt and said

certificate, if issued on November 20, 1925, or at any

time prior to the expiration of said eight (8) months

after May 16, 1925, were issued by mistake and are

null and void.

And, as a further, separate and third affirmative

defense and reply to defendant's said answer and

to each of the [30] separate answers and defenses

therein set forth, plaintiflf alleges:

I.

That on April 8, 1929, the Commissioner of the

General Land Office of the United States of Amer-

ica cancelled and made and entered his order cancel-

ling that certain pretended final certificate of min-

eral entry heretofore issued to the defendant cor-

poration on or about November 20, 1925, to the

said Chichagoff Extension Claim Number Three

Lode, Chichagoff Extension Claim Number Four

Lode, Delta Quartz Claim Lode and Jim Long

Quartz Claim Lode, lode mining claims, and held

and decreed that said pretended certificate was

null and void and that its issuance was in violation

of the law and of the regulations of the Depart-

ment of the Interior of the United States of Amer-

ica governing the issuance of final certificates of

mineral entries.
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WHEREFORE, plaintiff renews its prayer as

in its complaint herein contained.

HENRY RODEN,
R. E. ROBERTSON,

Attorneys for Plaintiff. [31]

United States of America,

Territory of Alaska,—ss.

R. E. Robertson, being first duly sworn on oath,

deposes and says that he is a citizen of the United

States, over the age of twenty-one years and a resi-

dent of the Territory of Alaska; that he is the at-

torney and statutory agent of the corporate plain-

tiff and authorized by said corporate plaintiff to

make this amended and supplemental reply on its

behalf; and that the reason that he makes this

verification on behalf of the plaintiff is that there

is no president, vice-president, secretary, cashier,

managing agent, or other head of said corporation

now in or a resident of, or who has an office in the

Territory of Alaska ; that he has read the foregoing

reply and knows the contents thereof, and that the

same is true as he verily believes.

R. E. ROBERTSON.

Subscribed and sworn to before me this 8th day

of April, 1929.

HENRY RODEN,
Notary Public for Alaska.

My commission expires July 24, 1930.

Copy received April 8, 1929.

HELLENTHAL & HELLENTHAL,
Attys. for Deft.

Filed Apr. 8, 1929. [32]
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[Title of Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW.

This matter having heretofore duly and regu-

larly come on for hearing on April 3, 1929, before

the court, the Honorable Justin W. Harding, pre-

siding, and the Court, over plaintiff's objection,

having thereupon called, empanelled and charged

an advisory jury of twelve, and thereafter the said

trial having been had and heard from day to day,

and the plaintiff and the defendant having ad-

duced in open court their respective evidence, and

argument thereafter having been had by counsel

for the respective parties, and the Court having

charged the jury and submitted to the jury certain

questions of fact, and the jury having thereupon

retired to its jury-room for consideration, and

thereafter and on April 9, 1929, the jury having

returned in open court its findings to said ques-

tions so submitted to it in words and figures as

follows, to wit:
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In the District Court for the District of Alaska,

Division Number One, at Juneau.

No. 2596-A.

THE ALASKA HANDY GOLD MINING COM-
PANY, a Corporation,

Plaintiff,

vs.

CHICHAGOFF EXTENSION MINING COM-
PANY, a Corporation,

Defendant.

FINDINGS OF JURY.

Q. Did the Alaska Handy Gold Mining Company

or any stockholders of it do or cause to be done

$100 worth of assessment work upon or for the

benefit of the Handy claim during the period from

July 1, 1922, to July 1, 1923? A. Yes.

Q. Did the Alaska Handy Gold Mining Com-

pany or any stockholders of it do or cause to be

done $100 worth of assessment work upon or for

the benefit of the Andy claim during the period

from July 1, 1922, to [33] July 1, 1923?

A. Yes.

Q. Did the Alaska Handy Gold Mining Com-

pany or any stockholders of it do or cause to be

done $100 worth of assessment work upon or for

the benefit of the Handy claim during the period

from July 1, 1923, to July 1, 1924? A. No.

Q. Did the Alaska Handy Gold Mining Company
or any stockholders of it do or cause to be done
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$100 worth of assessment work upon or for the

benefit of the Andy claim during the period from

July 1, 1923, to July 1, 1924? A. No.

CHAS. W. CARTER,
Foreman.

and thereupon the Court, reserving his decision

upon the verdict of said jury, and argument hav-

ing been thereafter had by counsel of the respec-

tive parties, and the Court being now fully advised

in the premises, does find as follows, to wit:

I
FINDINGS OF FACT.

'

I.

That plaintiff is a corporation duly organized

and existing under the laws of the State of Dela-

ware and duly authorized to engage in business

and to acquire title to and hold lands, mineral and

otherwise, in the Territory of Alaska, and that it

has paid its corporate annual license tax last due

to said Territory of Alaska, and that the defendant

is a corporation duly organized under the laws of

the State of Washington.

II.

That heretofore, to wit: On or about May 18,

1908, plaintiff's grantors and predecessors in in-

terest, Chris Didrickson, A. Startzoff and O. Birke-

land, duly entered upon, took possession of, located,

appropriated and discovered a ledge and vein of

mineral-bearing rock in place, which said ledge

bore and bears gold, silver and other metals, within

the exterior boundaries of, clearly marked and
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defined the boundaries of, clearly marked and de-

fined the discovery of said ledge on, and posted

notice of the location of the Handy lode mining claim

which at all of said times and until so appropri-

ated by them was then and there public domain

and [34] open, vacant and unoccupied mineral

lands of the United States, and not claimed by,

belonging to or in the possession of any other per-

son, and situated on and adjacent to the shores of

Klag Bay, in the Sitka Recording and Mining Dis-

trict, First Judicial Division of the Territory of

Alaska, more particularly described by metes and

bounds as follows, to wit

:

Commencing at Corner No. 1, whence United

States L. M. No. 7 bears N. 58° 03' W W., 1548.62

ft; thence S. 58° 18' E. 1500 ft. to Cor. No. 2;

thence S. 33° 55' W. 600.43 ft. to Cor. No. 3 thence

N. 58° 18' W. 1441.32 ft. to Cor. No. 4; thence N.

6° 35' E. 127.70 ft. to Cor. No. 5; thence N. 33° 55'

E. 484.73 ft. to Cor. No. 1 and the place of begin-

ning.

That thereafter said Didrickson, Startzoff and

Birkeland duly filed and recorded their notice of

location of said Handy lode mining claim in the

Sitka Recording Precinct, at Sitka, Alaska, and

thereafter and long prior to the commencement of

this suit they duly sold, conveyed and deeded by

mean conveyances the said Handy lode mining

claim to plaintiff.

III.

That heretofore, to wit: On or about April 6,

1915, plaintiff's grantors and predecessors in inter-
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est, Tom Tilson and O. Birkeland, duly entered

upon, took possession of, located, appropriated and

discovered a ledge and vein of mineral-bearing rock

in place, which said ledge bore and bears gold,

silver and other metals, within the exterior bounda-

ries of, clearly marked and defined the boundaries

of, clearly marked and defined the discovery of

said ledge on, and posted notice of the location of

the Andy lode mining claim, which at all of said

times and until so appropriated by them was then

and there public domain and open vacant and un-

occupied mineral lands of the United States, and

not claimed by, belonging to or in the possession

of any other person, and situated on and adjacent

to the shores of Klag Bay, in the Sitka Recording

and Mining District, First Judicial Division of the

Territory of Alaska, more particularly described

by metes and bounds as follows, to wit : [35]

Commencing at €or. No. 1, whence United States

L. M. No. 7 bears N. 37° 20' 43" W. 1696.25 ft.j

thence S. 58° 18' E. 1441.32 ft. to Cor. No. 2 ; thence

S. 33° 55' W. 521.56 ft. to Cor. No. 3; thence N. 53°

15' W. 1420.83 ft. to Cor. No. 4; thence N. 67° ir

E. 147.38 ft. to Cor. No. 5; thence N. 8° 07' 30" E.

50.03 ft. to Cor. No. 6; thence N. 12° 03' W. 111.55

ft. to Cor. No. 7; thence N. 33° 55' E. 149.75 ft. to

Cor. No. 1 and the place of beginning.

That thereafter said Tilson and Birkeland duly

filed and recorded their notice of location of said

Andy lode mining claim in the Sitka Recording

Precinct, at Sitka, Alaska, and thereafter and long

prior to the commencement of this suit they duly
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sold, conveyed and deeded by mean conveyances the

said Andy lode mining claim to plaintiff.

IV.

That plaintiff and its said grantors held, occupied

and worked said Handy and Andy lode claims in

accordance with the mining laws of the United

States and the Territory of Alaska and under the

rules and regulations of miners in the Sitka, Alaska,

Recording and Mining District, and did or caused to

be done the required amount of assessment work

upon and for the benefit of each claim at all times

after the location of said Handy and Andy lode

claims were respectively made and up and until

July 1, 1923, including the assessment period of

from July 1, 1922, to July 1, 1923.

V.

That neither the plaintiff nor anyone on its be-

half did or caused to be done the required amount

of assessment work upon and for the benefit of

either the Handy or the Andy lode claims during

the assessment period of from July 1, 1923, to July

1, 1924.

VI.

That on the 5th day of November, 1923, Von V.

Tarbill, a citizen of the United States, discovered a

vein or ledge of rock in place, bearing gold and

other metals, outside the conflicting areas herein

set forth and upon the public and unappropriated

domain of the United States, within what are now
the boundaries of the Chichagoff Extension Claim

No. 3, at which time he removed surface matter
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sufficient to clearly dispose said discovery [36]

and to perpetuate its identity and preserve said

discovery from obliteration, and did place a sub-

stantial monument or post at said discovery to "wit-

ness the locus thereof, and did thereupon duly and

regularly locate said claim by clearly marking the

claim upon the ground by monument, trees blazed

and brush cut, as required by law, so that its bound-

aries could be readily traced, at which time said

monuments, stakes and trees were marked as re-

quired by law, and the said Tarbill did post on the

said discovery monument or post, a notice of loca-

tion as required by law, and did thereafter, within

the time required by law, duly and regularly record

a certificate of location, describing the claim so that

the same could be readily traced upon the ground

by referring to some natural object or permanent

monument as will identify the claim, giving the

date of the location, the name of the claim and of

the locator, which said notice was recorded in the

Sitka Eecording District of Alaska, being the re-

cording district or precinct in which the claim is

located, which notice is fully set up in the answer

herein and is hereby referred to and made a part

hereof.

VII.

That on the 28th day of April, 1924, Von V. Tar-

bill, a citizen of the United States, discovered a

vein or ledge of rock in place, bearing gold and

other metals, outside the conflicting areas herein set

forth and upon the public and unappropriated do-

main of the United States, within what are now the

boundaries of the Jim Long Quartz Claim, at which
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time tie removed surface matter sufficient to clearly

dispose said discovery and to perpetuate its identity

and preserve said discovery from obliteration, and

did place a substantial monument or post at said

discovery to witness the locus thereof, and did there-

upon duly and regularly locate said claim by clearly

marking the claim upon the ground by monument,

trees blazed and brush cut, as required by law, so

that its boundaries could be readily traced, at which

time said monuments, stakes and trees were marked

as required by law, and the said Tarbill did post

on the said discovery monument or post a notice

of location as required by law, and did thereafter,

within the time required by law, duly and regularly

record a certificate of location, describing the claim

so that the same could be readily traced upon the

ground by referring to some natural object or per-

manent monument as will [37] identify the

claim, giving the date of the location, the name of

the claim and of the locator, which said notice was

recorded in the Sitka Recording District, Alaska,

being the recording district or precinct in which the

claim is located, which notice is fully set up in the

answer herein, and is hereby referred to and made

a part hereof.

VIII.

That on the 29th day of April, 1924, Von V. Tar-

bill, a citizen of the United States, discovered a

vein or ledge of rock in place, bearing gold and

other metals, outside the conflicting areas herein

set forth, and upon the public and unappropriated

domain of the United States, within what are now
the boundaries of the Delta Quartz Claim, at which
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time he removed surface matter sufficient to clearl>

dispose said discovery and to perpetuate its identity

and preserve said discovery from obliteration, and

did place a substantial monument or post at said

discovery to witness the locus thereof, and did there-

upon duly and regularly locate said claim by

clearly marking the claim upon the ground by

monument, trees blazed and brush cut, as required

by law, so that its boundaries could be readily

traced, at which time said monuments, stakes and

trees were marked as required by law, and the

said Tarbill did post on the said discovery monu-

ment or post a notice of location as required by

law, and did thereafter, within the time required by

law, duly and regularly record a certificate of lo-

cation, describing the claim so that the same could

be readily traced upon the ground by referring to

some natural object or permanent monument as will

identify the claim, giving the date of the location,

the name of the claim and of the locator, which

said notice was recorded in the Sitka Recording

District, Alaska, being the recording district or pre-

cinct in which the claim is located, which notice is

fully set up in the answer herein, and is hereby re-

ferred to and made a part hereof.

IX.

That on the 3d day of May, 1924, Von V. Tar-

bill, a citizen of the United States, discovered a vein

or ledge of rock in place, bearing gold and other

precious metals, outside the conflicting areas herein

set forth and upon the public and unappropriated

domain of the United States, within what are now
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the boundaries of the Chichagoff Extension No. 4

Claim, at which time he removed surface matter

sufficient to clearly dispose said discovery and [38]

to perpetuate its identity and preserve said discov-

ery from obliteration, and did place a substantial

monument or post at said discovery to witness the

locMs thereof, and did thereupon duly and regularly

locate said claim by clearly marking the claim upon

the ground by monument, trees blazed and brush

cut, as required by law, so that its boundaries could

be readily traced, at which time said monuments,

stakes and trees were marked as required by law,

and the said Tarbill did post on the said discovery

monument or post a notice of location as required

by law, and did thereafter, within the time required

by law, duly and regularly record a certificate of

location, describing the claim so that the same could

be readily traced upon the ground by referring to

some natural object or permanent monument as will

identify the claim, giving the date of the location,

the name of the claim and of the locater, which said

notice was recorded in the Sitka Recording District,

Alaska, being the recording district or precinct in

which the claim is located, which notice is fully set

up in the answer herein and is hereby referred to

and made a part hereof.

X.

That the said Von V. Tarbill, upon the location

of Chichagoff Extension No. 3 Lode, the Jim Long
Quartz Claim Lode, the Delta Quartz Claim Lode

and the Chichagoff Extension No. 4 Claim Lode,

entered into the possession of the said lode claims
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and remained in the possession of said lode claims

until the 14th day of August, 1924, on which day

he duly and regularly conveyed said claims to the

defendant and delivered the possession of said

claims to the defendant, v^hich possession said de-

fendant has since that time claimed and still claims.

XI.

That the discoveries upon defendant's claims

aforesaid v^ere v^ithout the boundaries of the Handy
and Andy claims aforesaid, but that the defendant's

claims were located in such manner as to conflict

with said Handy and Andy lode claims and to in-

clude within their boundaries all of the said Andy
lode mining claim, and the greater part of said

Handy lode mining claim, which conflicts of defend-

ant's said four lode mining claims with said Handy
and Andy lode mining claims are more particularly

described as follows, to wit: [39]

CONFLICTINO AREAS HANDY LODE
CLAIM.

Commencing at Cor. No. 1 of the Handy Lode,

U. S. Mineral Survey No. 1459, and identical with

Cor. No. 2 of the Delta Qfaartz Claim Lode, U. S.

Mineral Survey No. 1498, running thence S. 58° 18'

E. 528.64 ft. to intersection of line 9-10 of the said

Delta Quartz Claim Lode; thence along said line

9-10 of the said Delta Quartz Claim Lode S. 36° 50'

W. 298.62 ft. to Cor. No. 10 of the said Delta Quartz

Claim Lode on Line 4-5 of the Chichagoff Exten-

sion Claim Number Three lode; thence along line

4-5 of the said Chichagoff Extension Claim Number
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Three Lode S. 43° 00' E. 781.26 ft. to Cor. No. 5 of

the said Chichagoff Extension Claim Number Three

Lode; thence S. 43° 00' E. 230.85 ft. to intersection

line 2-3 of the said Handy Lode ; thence S. 30° 55'

W. 35.50 ft. to Cor. No. 3 of the said Handy Lode;

thence N. 58° 18' W. 1441.32 ft. to Cor. No. 4 of the

said Handy Lode and identical with Cor. No. 9 of

the said Chichagoff Extension Claim Number Three

Lode ; thence N. 6° 35' E. 127.70 ft. to Cor. No. 5 of

the said Handy Lode; thence N. 33° 35' E. 484.73 ft.

to Cor. No. 1 of the said Handy lode and the place

of beginning ; and containing an area of 10.875 acres

and conflicting as follows:

Chichagoff Extension Claim Number
Three Lode 7.768 acres

Chichagoff Extension Claim Number
Four Lode 0.356 acres

Delta Quartz Claim Lode 2.739 acres

CONFLICTING AREAS ANDY LODE CLAIM.

Commencing at Cor. No. 1 of the Andy Lode,

identical with Cor. No. 4 of the Handy Lode, U. S.

Mineral Survey No. 1459, and identical with Cor.

No. 9 of the Chichagoff Extension Claim Number
Three Lode, U. S. Mineral Survey No. 1498, run-

ning S. 58° 18' E. 1441.32 ft. to Cor. No. 2 of the

said Andy Lode; thence S. 33° 55' W. 521.56 ft. to

Cor. No. 3 of the said Andy Lode; thence N. 53° 15'

W. 1420.83 ft. to Cor. No. 4 of the said Andy Lode

and identical with Cor. No. 12 of the Jim Long
Quartz Claim Lode; U. S. Mineral Survey No.

1498; thence N. 67° 11' E. 147.38 ft. to Cor. No.

[40] 5 of the said Andy Lode; thence N. 8° 07' 30"
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E. 50.03 ft. to Cor. No. 6 of the said Andy Lode;

thence N. 12° 03' W. 111.55 ft. to Cor. No. 7 of the

said Andy Lode; thence N. 33° 55' E. 149.75 ft. to

the place of beginning; and containing an area of

14.805 acres and conflicting as follows:

Chichagoff Extension Claim Number
Three Lode 8.8G1 acres

Chichagoff Extension Claim Number
Four Lode 3.631 acres

Jim Long Quartz Claim Lode 2.313 acres

XII.

That at the time of the location of said Chicha-

goff Claim Number Three Lode, Chichagoff Exten-

sion Claim Number Four Lode, Delta Quartz Claim

Lode and Jim Long Quartz Claim Lode claims, by

defendant's grantor, the plaintiff had not aban-

doned but was then and there in the open, adverse

and public possession and occupation of the Andy
and Handy claims, and the surface area thereof,

and the time within which the plaintiff had to do

the assessment work upon said Andy and Handy
claims for the assessment period from July 1, 1923,

to July 1, 1924, had not yet expired, and neither

said Handy nor said Andy lode mining claims, nor

any part of either thereof, was then and there open

or unappropriated mineral lands of the United

States, but that said Chichagoff Extension Claim

Number Three Lode, Chichagoff Extension Claim

Number Four Lode, Delta Quartz Claim Lode and

Jim Long Quartz Claim Lode mining claims were

so located as to include, within their exterior bound-

aries, a portion of and to conflict with said Handy
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and Andy lode mining claims, that is to say, that

said Chichagoff Extension Claim Number Three

Lode Claim was so located as to include and it does

include 7.768 acres of said Handy lode claim and

8.861 acres of said Andy lode claim, and that said

Chichagoff Extension Claim Number Four lode

claim was so located as to include and it does in-

clude 0.356 acres of said Handy lode claim and

3,6-31 acres of said Andy lode claim, and that said

Delta Quartz Claim lode claim was so located as

to include and it does include 2,739 acres of said

Handy lode claim, and that said Jim Long Quartz

Claim lode claim was so located as to include and it

does include 2.313 acres of said Andy lode claim.

XIII.

That the defendant had the above referred to lode

claims, the [41] Chichagoff Extension No. 3 Lode

Claim, the Jim Long Quartz Claim Lode, the Delta

Quartz Claim Lode and the Chichagoff Extension

No. 4 Claim Lode, surveyed for patent, by a duly

authorized United States Deputy Mineral Surveyor,

and had the patent stakes of all and each of said

claims set as required by law, and did thereafter

and on the 12th day of January, 1925, duly and

regularly file in the United States Land office at

Anchorage, Alaska, application for patent to said

Lode Claims, being the claims surveyed, described

and covered by U. S. Survey No. 1498, a photostatic

copy of the plat of which, containing a definite de-

scription of the claims, was received in evidence to

which reference is hereby made and the same in-

corporated herein, and did thereafter advertise and
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post the notices required by law^ and on the 20th

day of November, 1925, the defendant paid the

United States the sum of Three Hundred and

Seventy ($370.00) Dollars purchase money for the

said lode claims, the ground contained within said

Survey No. 1498, on which 20th day of November,

1925, the Register issued Final Receipt for the

ground contained in U. S. Survey No. 1498, Mineral

Entry 2726771, which final receipt is in words and

figures as follows, to wit:

REGISTER'S FINAL CERTIFICATE OF MIN-
ERAL ENTRY,

DEPARTMENT OF THE INTERIOR,
UNITED STATES LAND OFFICE.

Fees $10.00. At Anchorage, Alaska,

Receipt No. 276692. November 20, 1925.

Purchase Money $370.00, Serial No. 06374.

Receipt No. 2726771.

IT IS HEREBY CERTIFIED that in pursu-

ance of the provisions of the Revised Statutes of

the United States, Chapter VI, title XXXII, and

legislation supplemental thereto, Chichagoff Exten-

sion Mining Company, whose post-office address is

SeattA;e, Washington, on this day purchased that

MINING CLAIM known as the Chichagoff Exten-

sion Claim No. 3 Lode ; Chichagoff Extension Claim

No. 4 Lode; Delta Quartz Claim Lode; Jim Long
Quartz Claim Lode; Section Township ,

Range , Meridian, feet in length along

said vein or lode, excepting and excluding

from said purchase all that portion of the ground
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embraced in mining claim or survey designated as

Survey No. and also all that portion of [42]

any vein or lode the top or apex of which lies inside

of said excluded ground; said lode claim as

entered, embracing 73,607 acres, and said Mill-site

claim acres, in the Sitka Mining District, in

the County of and of , as shown by

the plat and field notes of survey thereof, for which

the said part first above named this day made pay-

ment to the Receiver in full, amounting to the sum
of Three Hundred Seventy Dollars.

Now, therefore, be it known that upon the presen-

tation of this certificate to the Commissioner of the

General Land Office, together with the plat and field

notes of survey of said claim and the proofs re-

quired by law, a patent shall issue thereupon to the

said ChichagofE Extension Mining Company, if all

then be found regular.

J. LINDLEY GREEN,
Register.

XIV.
That the defendant heretofore and on or about

January 12, 1925, filed in the United States Land

Office, at Anchorage, Alaska, within which United

States Land District the real property hereinbefore

mentioned is located, its application for a United

States patent to its said four lode mining claims

which are known and designated in its said appli-

cation and in its plat of survey, which was likewise

filed in said United States Land Office, at Anchor-

age, Alaska, with its said application, as "Chicha-

goff Extension Claim Number Three Lode," "Chi-

chagoff Extension Claim Number Four Lode,"
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''Delta Quartz Claim Lode," and '*Jim Long
Quartz Claim Lode," and that said proceedings for

said patent so taken by the defendant are now pend-

ing in the United States Land Office, and that here-

tofore, to wit : On January 12, 1926, and within less

than sixty (—0) days before the beginning of this

action and within eight months of the expiration

of the period of publication of the notice of defend-

ant's said application for patent for the said Chi-

chagoff Extension Claim Number Three Lode, Chi-

chagoff Extension Claim Number Four Lode, Delta

Quartz Claim Lode and Jim Long Quartz Claim

Lode mining claims, the first publication of which

said notice was on March 21, 1925, and the last pub-

lication of which said notice was on May 16, 1925,

plaintiff filed in the said United States Land Office

at Anchorage, Alaska, its adverse claim, in support

of which adverse claim this suit was brought,

against said [4-3] application of the defendant

for United States patent for its said four lode min-

ing claims, Chichagoff Extension Claim Number
Three Lode, Chichagoff Extension Claim Number

Four Lode, Delta Quartz Claim Lode, and Jim

Long Quartz Claim Lode.

And, from said findings of fact, the Court makes

the following conclusions of law, viz.:

I.

That the plaintiff was in and entitled to the posses-

sion of the Handy and Andy lode claims during

the period of from July 1, 1923, to July 1, 1924,

and had that entire period within which to do the
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required assessment work upon each of said claims

for that assessment period.

II.

That the defendant was not entitled to locate or

enter upon any portion of the Handy and Andy
claims during the period from July 1, 1923, to July

1, 1924, and that no part of either of said claims

was open to location, relocation, or entry by the de-

fendant or its predecessor in interest during the

period of from July 1, 1923, to July 1, 1924".

III.

That under the evidence and the issues before the

Court neither the plaintiff nor the defendant is

entitled to the possession of either the Handy or

the Andy lode claims or of those surface portions

thereof that are included within either the Chicha-

goff Extension Number Three, Chichagoff Exten-

sion Number Four, Delta Quartz Claim or Jim

Long Quartz Claim lode claims, or of any part of

said conflicting area or areas.

IV.

That neither the plaintiff nor the defendant is

entitled to judgment or decree by this Court quiet-

ing the title of either of them as against the other

to either the Handy or the Andy lode claims or to

those surface portions, or any part thereof that are

included within the Chichagoff Extension Number

Three Claim, Chichagoff Extension Number Four

Claim, Delta Quartz Claim or Jim Long Quartz

Claim lode claims, or to any part of said conflict-

ing area or areas. [44]
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V.

That upon the issues before the Court judgment

and decree should be entered herein that neither

plaintiff nor defendant is entitled to affirmative

relief ; without costs to either party.

Done in open court this 29th day of June, 1929.

JUSTIN W. HARDING,
District Judge.

Filed Jun. 29, 1929. [45]

In the District Court for the District of Alaska,

Division Number One, at Juneau.

No. 2596-A.

THE ALASKA HANDY GOLD MINING COM-
PANY, a Corporation,

Plaintiff,

vs.

CHICHAGOFF EXTENSION MINING COM-
PANY, a Corporation,

Defendant.

JUDGMENT AND DECREE.

This matter having heretofore duly and regularly

come on for hearing on April 3, 1929, before the

Court, the Honorable Justin W. Harding presiding,

and the Court, over plaintiff's objection, having

thereupon called, empanelled and charged an

advisory jury of twelve, and thereafter the said

trial having been had and heard from day to day,

and the plaintiff and the defendant having adduced

in open court their respective evidence, and argu-
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ment thereafter having been had by counsel for the

respective parties, and the Court having charged the

jury and submitted to the jury certain questions

of fact, and the jury having thereupon retired to

its jury-room for consideration, and thereafter and

on April 9, 1929, the jury having returned in open

court its findings to said questions so submitted to

it in words and figures as follows, to wit

:

In the District Court for the District of Alaska,

Division Number One, at Juneau.

No. 2596-A.

THE ALASKA HANDY GOLD MINING COM-
PANY, a Corporation,

Plaintiff,

vs.

CHICHAGOFF EXTENSION MINING COM-
PANY, a Corporation,

Defendant.

FINDINGS OF JURY.

Q. Did the Alaska Handy Gold Mining Company
or any stockholders of it do or cause to be done

$100 worth of assessment work upon or for the

benefit of the Handy claim during the period from

July 1, 1922, to July 1, 1923? A. Yes. [46]

Q. Did the Alaska Handy Gold Mining Company
or any stockholders of it do or cause to be done

$100 worth of assessment work upon or for the

benefit of the Andy claim during the period from

July 1, 1922, to July 1, 1923? A. Yes.
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Q. Did the Alaska Handy Gold Mining Company
or any stockholders of it do or cause to be done

$100 worth of assessment work upon or for the

benefit of the Handy claim during the period from

July 1, 1923, to July 1, 1924? A. No.

Q. Did the Alaska Handy Grold Mining Company
or any stockholders of it do or cause to be done

$100 worth of assessment work upon or for the

benefit of the Andy claim during the period from

July 1, 1923, to July 1, 1924? A. No.

CHAS. W. CARTER,
Foreman,

and thereupon the Court, reserving his decision

upon the verdict of said jury, and argument having

been thereafter had by counsel of the respective

parties, and the Court having heretofore made and

entered its findings of fact and conclusions of law

herein and now being fully advised in the premises,

IT IS HEREBY ORDERED, ADJUDGED
AND DECREED, that neither the plaintiff nor

the defendant is entitled to possession of or to have

the title of either of them quieted as against the

other to either the Handy or the Andy Lode Claims

or to those surface portions thereof, or any part

thereof, with which either the Chichago/ Exten-

sion No. 3 Clailn, Chichago/ Extension No. 4 Claim,

Delta Quartz Claim or Jim Long Quartz Claim lode

claims conflict, or to any part of said conflicting

area or areas, which said Handy Lode Claim is

situated on and adjacent to the shores of Klag Bay,

in the Sitka Recording and Mining District, First

Judicial Division of the Territory of Alaska, and
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is more particularly described by metes and bounds

as follows, to wit:

Commencing at Corner No. 1, whence United

States L. M. No. 7 bears N. 58° 03' 15'' W.,

1548.62 ft.; thence S. 58° 18' E. 1500 ft. [47] to

Cor. No. 2; thence S. 33° 55' W. 600.43 ft. to Cor.

No. 3; thence N. 58° 18' W. 1441.32 ft. to Cor.

No. 4; thence N. 6° 35' E. 127.70 ft. to Cor. No. 5;

thence N. 33° 55' E. 484.73 ft. to Cor. No. 1 and

the place of beginning.

And which said Andy Lode Claim is situated on

and adjacent to the shores of Klag Bay in the Sitka

Recording and Mining District, First Judicial

Division of the Territory of Alaska, and is more

particularly described by metes and bounds as fol-

lows, to wit:

Commencing at Cor. No. 1, whence United States

L. M. No. 7 bears N. 37° 20' 43" W. 1696.25 ft.;

thence S. 58° 18' E. 1441.32 feet to Cor. No. 2;

thence S. 33° 55' W. 521.56 ft. to Cor. 3; thence N.

53° 15' W. 1420.83 ft. to Cor. No. 4; thence N. 67°

11' E. 147.38 ft. to Cor. No. 5; thence N. 8° 07' 30"

E. 50.03 ft. to Cor. No. 6; thence N. 12° 03' W.
111.55 ft. to Cor. No. 7; thence 33° 55' E. 149.75

ft. to Cor. No. 1 and the place of beginning

;

And which said conflicting areas of said chi-

chago/ Extension Claim No. 3, Chichago/ Exten-

sion Claim No. 4, Delta Quartz Claim and Jim

Long Quartz Claim with said Handy and Andy
Lode Claims, respectively, are more particularly

described as follows, to wit:
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CONFLICTING AREAS HANDY LODE CLAIM
Commencing at Cor. No. 1 of the Handy Lode,

U. S. Mineral Survey No. 1459, and identical with

Cor. No. 2 of the Delta Quartz Claim Lode, U. S.

Mineral Survey No. 1498, running thence S. 58°

18' E. 528.64 ft. to intersection of line 9-10 of the

said Delta Quartz Claim Lode; thence along said

line 9-10 of the said Delta Quartz Claim Lode S.

86° 50' W. 298.62 ft. to Cor. No. 10 of the said

Delta Quartz Claim lode on Line 4-5 of the Chi-

chago/ Extension Claim Number Three lode ; thence

along line 4-5 of the said Chichagoff Extension

Claim Number Three Lode S. 43° 00' E. 781.26 ft.

to Cor. No. 5 of the said Chichago/ Extension

Claim Number Three Lode; thence S. 43° 00' E.

230.85 ft. to intersection line 2-3 of the said Handy

Lode; thence S. 33° 55' W. 35.50 ft. to Cor. No. 3

of the said Handy Lode; thence N. 58° 18' W.
1441. 32 ft. to Cor. No. 4 of the said Handy Lode

and identical with Cor. No. 9 of the said Chichago/

Extension Claim Nmnber Three Lode; [48]

thence N. 6° 35' E. 127.70 ft. to Cor. No. 5 of the

said Handy Lode; thence N. 33° 55' E. 484.73 ft.

to Cor. No. 1 of the said Handy Lode and the place

of beginning; and containing an area of 10.875

acres and conflicting as follows:

Chichago/ Extension Claim Number

Three Lode 7.768 acres

Chichago/ Extension Claim Number

Four Lode 0.356 acres

Delta Quartz Claim Loce 2.739 acres
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CONFLICTING AREAS ANDY LODE CLAIM.

Commencing at Cor. No. 1 of the Andy Lode,

identical with Cor. No. 4 of the Handy Lode, U. S.

Mineral Survey No. 1459, and identical with Cor.

No. 9 of the Chichago/ Extension Claim Number
Three Lode, U. S. Mineral Survey No. 1498, iTin-

ning S. 58° 18' E. 1441.32 ft. to Cor. No. 2 of the

said Andy Lode; thence S. 33° 55' W. 521.56 ft.

to Cor. No. 3 of the said Andy Lode; thence N.

53° 15' W. 1420.83 ft. to Cor. No. 4 of the said

Andy Lode and identical with Cor. No. 12 of the

Jim Long Quartz Claim Lode, U. S. Mineral Sur-

vey No. 1498; thence N. 67° 11' E. 147.38 ft. to

Cor. No. 5 of the said Andy Lode; thence N. 8°

07' 30" E. 50.03 ft. to Cor. No. 6 of the said Andy
Lode; thence N. 12° 03' W. 111.55 ft to Cor. No. 7

of the said Andy Lode; thence N. 33° 55' E. 149.75

ft. to the place of beginning ; and containing an area

of 14.805 acres and conflicting as follows

:

Chichago/ Extension Claim Number

Three Lode 8.861 acres

Chichago/ Extension Claim Number

Four Lode 3.631 acres

Jim Long Quartz Claim Lode 2.313 acres

AND IT IS FURTHER ORDERED, AD-
JUDGED AND DECREED that neither the plain-

tiff nor the defendant be granted any affirmative

relief herein, and that each of them pay their own
costs.
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Done in open court this 29th day of June, 1929.

[49]

JUSTIN W. HARDING,
District Judge.

Plaintiff and defendant each except to the fore-

going judgment and decree, and an exception is

hereby allowed to each of them.

Done in open court this 29th day of June, 1929.

JUSTIN W. HAEDINa,
District Judge.

Piled Jun. 29, 1929. [50]

[Title of Court and Cause.]

EVIDENCE AND PROCEEDINGS HAD RE-
LATING TO DEPENDANT'S ASSIGN-
MENTS OP ERROR.

BE IT REMEMBERED, That the above-entitled

cause came on for trial before the Court and ad-

visory jury on the 3d day of April, 1929, at which

time the plaintiff and defendant offered the follow-

ing testimony, and the following proceedings were

had relating to the issues involved as far as the

defendant's assignments of error are concerned:

TESTIMONY OP OLE BIRKELAND, POR
PLAINTIPP.

OLE BIRKELAND, plaintiff's witness, testified

that he had been engaged in mining work for twenty

years, both for himself and others, mostly near
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(Testimony of Ole Birkeland.)

Chichagoff, Alaska, prospecting and working in

mines; that before the year 1915 the tunnel on the

Handy mining claim had been driven between eighty

and ninety feet; that thereafter they sunk a shaft

in the tunnel beginning at a point about fifty feet

from the mouth of the tunnel, which shaft was

sunk on an incline and followed the vein and ex-

tended for 185 feet, including a fifteen foot sump;

that a drift was run near the bottom of the shaft

seventy-five feet in one direction from the shaft

and fifty feet in another, which drift was parallel

with the original tunnel; that he and Tom Tilson,

commonly referred to as Old Man Tilson, did work

on the Handy and Andy claim in the fall of 1920

for about 30 days all month; that he worked on

the [51] Andy claim and that Tilson worked on

the Handy claim; we did stripping on the surface

of the Handy from the discovery down to the tun-

nel, figured on putting up a hoist, and ran an open

cut on the vein of the Andy, stripping and getting

down to bedrock ; we did a full $100 worth of work

on each claim and the company paid us for it;

this work was done in the fall of 1920; we worked

up about and below the discovery on the Handy,

down where the hoist is supposed to be, and on the

Andy, cutting down trees, getting the stumps from

the creek and clearing off to bedrock and working

on the vein. On the Handy about 50 feet wide

and about 30 feet long was cleared, but we didn't

get to bedrock that year; we used some powder;

we were digging, you know; there was some wind-
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(Testimony of Ole Birkeland.)

falls there; you see it dammed the water up above

and it was raining that time; it was raining all

the time, so we were digging out to get the water

away and get down to bedrock; it was several feet

deep; you can see the work; it is ten feet deep

to bedrock ; the work on the Andy was near the dis-

covery. The company paid us for doing the work;

we did not get extra pay for coming and going,

but went over in Tilson's boat and the money didn't

include any fares ; that he did not know the amount

of dirt removed either on the Andy or on the Handy

claim nor the extent of the excavations made.

I was out on the claims during the period from

Jan. 1st, 1921, to July 1, 1922, and worked on the

surface on both claims, stripping off the muck,

dirt and rock above the bedrock, and also helped

Grefe make the survey; I showed him the posts

and the ground; Tom Gillis also helped; I was

out on the ground before Grefe arrived, and was

working on the claims doing surface work and did

at least $100 worth of work on each claim, for

which plaintiff paid me; I and also Tom' Gillis

got paid for [52] helping make the survey; I

was out there in 1921 both before and after the 4th

of July; Tom Gillis and I worked there both be-

fore and after the survey; I started work 7 or 8

days before the survey was started; I had been out

there before in the spring for a couple of weeks and

worked on both claims and was stripping on the

ledge back about 300 feet from the discovery on

the Handy and digging in the swamp; I worked
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(Testimony of Ole Birkeland.)

one week in June, 1921, on each claim, and was

working in the creek on the Andy; I didn't use

any powder in June, 1921 ; I was working there af-

ter the survey, too; I went there about the last of

October, 1921, before the survey was made, and I

stayed there a couple of weeks after the survey was

made and was working; Gillis also worked a couple

of days helping me, and I put in six days then work-

ing on each claim, and dug a cross-cut 5 feet long

by 3 feet wide on the Handy, about 3, 3% to 4' feet

deep in places, about 50 feet above discovery on

the outside, as there was a stringer on that side

that I was going to find out where it went to; I

worked then on the Andy pretty near up to the

end of the claim and was digging on the side-hill.

I went out on the claims in May, 1922, and was

there working in June, July and August, 1922, on

the surface, digging down to bedrock; I used pow-

der when I was digging and was trying to find

and strip the vein; I was also working several

places up above, blasting out stumps; the vein was

supposed to be right there on top of the tunnel

and I was stripping that off; I also worked on the

Andy claim' upon the creek, digging holes on the

other side to find out if I was going to find the

main stringer and to see if I could find the vein

spread out in other places; I was also stripping

and digging down to bedrock ; I did the work from

July 1, 1922, to July 1, 1923, to protect myself be-

cause I didn't see "no patent coming through. I

was afraid they were going to push me out " ; I did
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(Testimony of Ole Birkeland.)

a good $100 worth of work an each of the Andy and

Handy claims during the year July 1, 1922, to

July 1, 1923, and in addition supplied my own
powder, caps and [53] fuses, which cost about

$40 or $50; I left the claims the latter part of Au-

gust, 1923; I worked back on the discovery and

on the discovery and blasted out the discovery, and

blasted out a bluff there, which cut was pretty wide

at the Handy discovery; I cleaned out the tunnel

that year, and mucked it out, and used a couple

of boxes of powder that year on the claims; I

bought my powder in 1922, at Hirsts ; I did surface

work on the Andy in June and July, 1922, in the

creek by the discovery, and I was far back in the

swamp, digging, trying to get on the lead there;

I worked back and forth; worked on one claim

some of the time and then go to the other claim and

worked on it; when I got through on the Handy I

go back to the Andy, and then go back to the other

;

I did open cut
;
you have to have an open cut to go

down at least 3 feet wide, but I don't know how

much dirt it was or how much dirt I moved.

I was out there again in May, 1923, and stayed

during June and July, 1923, was doing surface

work, digging, down, digging on the vein of each

claim, and also used some powder, fuses and caps,

which I bought; I bought a couple of boxes; I

bought it at Chichagoff and one box from a prospec-

tor; I had some before; I used more than 2 boxes

of powder; I don't know how many times I shot;

I did that work because "I wanted to protect my-
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(Testimony of Ole Birkeland.)

self"; I did it because I was a stockholder, and "I

have to protect myself, and I thought the company

was going in with another and going to push me

out"; I did digging on the vein, stripping, open cut

work, blasting, digging to line it out to get another

place where the vein is supposed to be ; I did a $100

worth of work in July, 1923, I did $100 worth

of work between the discovery and the portal

of the tunnel on the Handy claim, which are

about 100 feet apart and I did all the stripping on

the surface; I made a cut 7 feet deep; it is right

there to-day; ''you can keep on every year there;

I am supposed to strip 100 feet wide to get all the

dirt out, and the lead is [54] supposed to be

right there on top of the tunnel and up to the dis-

covery. Of course, up to the discovery I didn't

close it up, you know; and up above the discovery

it is water there, and it fills up with water, and I

keep on digging and it fills up again; you can see

it to-day; I also did work that year above the dis-

covery; "I kept working up above the discoveiy

until the water got in and you cannot work in a big

swamp there is a lot of muck and peat there, and

that is where I used the powder; I didn't dig only

one place; I dug a ditch and tried to find the lead;

in fact, several ditches ; but do not know the length

of any; there is no ditch less that 3% and 4 feet

deep; I cleaned out the tunnel and fixed or cribbed

up the cabin ; I used powder on the Handy in 1923

;

and shot out stumps, that he does not know how
many times he shot; that you may get a stump and
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have to put in 50 sticks to get it out; I had some

powder and I bought a couple of boxes ; I shot 3 or

4 times every day; in 1923 on the Andy I worked

on the creek and from the discovery up and below

the discovery and down to the bay; after shotting,

I wheeled out the dirt and I can show you the

dumps; I don't know how many feet of dirt I re-

moved or how many feet of rock I cleared off; it

was 10 feet wide in places; I used powder on the

Andy in the creek bottom in July, 1923; I left there

the last of August, 1923, and I was working there

the first days; I figured I did $100 worth of work

on the Andy and $100 worth on the Handy in June

and July, 1923, not in July alone, but in June and

July; and I was working over 2 months; I didn't

go away in July, it was August ; I know I did $200

worth of work on those claims in June and July,

1923; I did assessment work on the Handy and

Andy in July and part of August, 1923, and put in

about 26 days in July, and also used some powder,

and from my experience as a prospector and miner,

I state that the work that I did in July and Aug*ust,

1923, was of the reasonable value of $200; $100 on

each claim.

That each year before starting to do stripping he

cleaned out the mouth of the tunnel and took care

of the machinery or engine left in said tunnel,

which took three or four days of his tune ; that the

surface workings and excavations [55] made by

him on the claims, especially those in the creek on

the Andy claim, readily fill up and run together,
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and that each year before he started any new exca-

vations it was his custom to clean out and re-ex-

cavate the excavations previously made ; that he did

not make any affidavits describing the work done by

him in any of these years except that Tilson made

an affidavit of the work done in 1920, and that he

made affidavits of work done in 1927 and 1928.

The witness also testified that his work for June,

1923, was worth $200; that his work for July, 1923,

was $200; that the three months' work, June, July

and August, was not worth $400.00 or $300.00, but

that the same was worth $200, one hundred dollars

for each claim; that his work was worth six dollars

per day.

That in the spring of 1924, in the first part of

May, he went back to the claims; that he found a

man by the name of Otto Anderson in the com-

pany's large cabin. The other cabin was locked up

with a lock which he supposed belonged to Otto;

that they did not have his lock on the cabin at the

time because they had been using the cabin that

winter; that he had not given Otto permission to

use it; that he went to the cabin to talk with Otto

and that he did not do any assessment work then.

When asked: "Did Otto let you do the assessment

work?" the witness answered: "No"; that Otto

told him to "get"; that Otto had put a few drills

and stuff outside and had torn the bunk out of the

cabin, but did not put the trunk outside; that Otto

took out a few dishes, but he did not remember how

many there were, and he did not know what Otto
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had done with them; that Otto was making some

beer at the time; that he went there to do assess-

ment work, but that he couldn't see his way [56]

to do it because Tarbell had possession of the whole

thing; that he then went away and came back again

and found Tarbell in the cabin, cooking, fixing and

straightening up the cabin, and went there for the

purpose to talk to Tarbell to find out whether he

was going to jmnp the ground, and when asked

whether he was going to do any work there at that

time, he answered: "No, I couldn't do no work be-

cause I couldn't do no work when Tarbell was

there. I couldn't do no work." And when asked:

"Why did you go out there? What did you go out

there for on this second occasion, when you found

Van Tarbell there," answered: "I went in the

spring, going to do the work, and found Otto there.

The next time I went there I was there to see Tar-

bell and don't think Otto was there at that time.

But Tarbell and Johnson McLain were there. I

went there to find out if he were going to take

things on me and do the work, and Tarbell an-

swered: 'We will attend to that business.' I went

out there to find out more whether I was going to

be there to do the work or not. I talked with Tar-

bell at that time about the cabin. I said I had a

right to live in the cabin and he said 'No.' Tarbell

said the cabin belonged to the ground. He said

*The whole thing is mine now.' "

That he did not do assessment work because he

could not stay in the cabin and he had to stay in
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the cabin as there is no other place to stay, and Tar-

bill had taken the ground ; that this was in the latter

part of August, 1924, that he found Otto there in

the spring of 1924.

"I then went to the Hirst-Chichagoff to work for

the company." That he did not go back to the

claims and do the assessment work and live outside

the cabin, because it would be all right in the day-

time, but not in the night-time, to stay outside;

that when asked how Tarbell acted and talked, he

[57] answered: "Tarbell said, 'I know the law

and I know what I am doing. I am going to attend

to that place, and that means you will have to get

out.' " That Tarbell said that "for several years

nothing was done," and to which the witness said:

"Yes, you think so. There is nobody working

there." Tarbell said, " 'Nobody had been work-

ing there that year,' and I got sore and I went."

Whereupon the witness was asked: "How did he

act? What do you mean 'got sore?' " and he an-

swered: "You know how a man acts when he gets

sore—walking around the floor, and said, 'You had

nothing to do there. I will take care of that.' I

told him that I wanted to do the assessment work

there." Whereupon the witness was asked: "Who
told him? Where was he living there at that

time?" "After that first time in the cabin, I told

him I find Otto there." That after this visit in

August, when he found Van Tarbell and Johnson

McLean there, he did not go there any more that

fall, and not until 1925. That in the fall of 1924,
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he saw Johnson working on the other side and, Van
Tarbell had moved some of the rails and the car

that belonged to the Alaska Handy. That this was

done after he talked to Tarbell and was done with-

out his permission and that he had done no more

assessment work there until 1927; that he and

Ocean Sam did $100.00 worth of assessment work

on each of those claims in each of the years 1927

and 1928 and that he made affidavits of work done,

Defendant's Exhibits "A" and ''C."

That the cabins he had been talking about were be-

tween the Handy claim and the water ; that he found

Otto living in the big cabin in the spring; that he

did not stay there with Otto and did not live in the

other cabin and did not live there at all at that

time; that he did not go there again until August,

but it may have been September ; that he is not defi-

nite as to the date; at which time he found Tarbell

and [58] Floyd Johnson, not Johnson McLean,

there; that Floyd Johnson has died since; that at

that time, when Floyd Johnson was there, the talk

occurred that he had testified about in direct exami-

nation; that he wanted Tarbell to move out of the

cabin, but Tarbell would not do it ; that he told Tar-

bell: "You have no right to that cabin," and Tar-

bell said that he had a right to the cabin and that

the witness had not ; that Tarbell stayed in the cabin

and that he thinks that is all that occurred; that

they had some difficulty about the ownership of the

cabin; that the witness then went to work at Hirst-

Chichagoff and worked there all the remaining
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part of that year and part of the next, and went

up to the Handy and Andy claims in the spring of

1925 to put up the survey plat; that nobody was

there at that time; that it was about the last part

of March and there was two or three feet of snow,

and that was the only time that he was back to the

claims in 1925 ; that at the time he said he saw John-

son and a crew of men working there, was in the

fall of 1924, after September or August.

That he signed his name as a witness to two re-

location notices made by Tom Tilson, Jr., and Al-

fred Tilson, dated the second day of July, 1924;

that he was not present when the notices were

posted but knew they were to be posted and told

Tilsons they were not necessary, that he had done

the work.

Which notices. Defendant's Exhibits "V" and

''U," were posted on the respective claims by Al-

fred Tilson who with Tom Tilson, Jr., claimed to be

acting for Birckland and Tilson, iSr., shareholders

in the plaintiff's company, and filed for record in

the Sitka Recording Precinct on August 27th, 1924,

Exhibit "U" containing this recital: [59]

"This is a relocation of claim known as the

Handy, no assessment work having been done

in July 1st, 1923—July 1st, 1924."

Exhibit "V" containing this recital:

"This claim is a relocation of the Andy
claim, as no assessment work having been done

during the year 1922 to July 1st, 1924."
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And the witness Birckland explained that these re-

citals of no work having been done, refer to Tar-

bell, defendant's grantor, not doing any work. [60]

TESTIMONY OF TOM TILSON, SR., FOR
PLAINTIFF.

TOM TILSON, Sr., also known as Old Man Til-

son, testified that he lived thirty-one years in the

Territory, was a stockholder in the Alaska Handy

Mining Company; that in the fall of 1920 he and

Ole Birkeland did work on the Handy and Andy
mining claims, which work consisted of surface

work, digging, cross-cutting and so on, and opening

the place where we were going through, a little of

everything; that Ole did work on the Andy in the

creek, trying to find the vein and trying to find out

whether the vein ran from the Andy into the

Handy, and joined the Handy vein; that if the

Andy vein did run into the Handy vein that they

would be rich; that he worked on the Handy exca-

vating between the discovery and the portal of the

tunnel, digging, and said :

'

' There was a long over-

plane out where we had machinery to blast through

and open up, so we didn't need to have all that

water over it," and that he made the affidavit; that

after they had worked a while he left it to Ole's

judgment, Ole having worked at the claims more

than he, as to whether they had done a hundred dol-

lars worth of work on each claim; that Ole said

plenty work had been done, whereupon they quit

doing any further work; that in within judgment
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the work done on each claim was plenty and was
worth a hundred dollars ; which affidavit is in words
and figures as follows, to wit

:

EXHIBIT No. 17.

2596A

Plfts. Ex. No. 20."

4-4-29

PROOF OF LABOR.

United States of America,

1st Division, District of Alaska,—ss.

Before me the subscriber personally appeared

who being duly sworn says that at least Two Hun-
dred and 00/100 Dollars worth of labor or improve-

ments were performed or made [61] upon the

Handy Gold Mining Go's, claims, known as the

''Handy" and "Andy" claims situated at Klag Bay,

Ghichagoff Island, 'Said improvements consisted

of stripping. Situated in the Sitka Mining Dis-

trict, District of Alaska, during the year ending

December 31, A. D. 1920.

Such expenditure was made by or at the expense

of the Alaska Handy Gold Mining Co., owTiers of

said claims.

Subscribed and sworn to this Dec. 27, 1920.

TOM TILSON.
R. W. DeARMOND,

U. S. Commissioner and Ex-officio Notary Public.

Filed for record Dec. 27, 1920, at 10:30 o'clock

A. M.

R. W. DeARMOND,
U. S. Commissioner and Ex-officio Recorder. [Q^l
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TESTIMONY OF THOMAS TILSON, JR., FOR
PLAINTIFF.

THOMAS TILSON, Jr., a witness called on be-

half of the plaintiff, testified that he signed the lo-

cation notices. Defendant's Exhibits "U" and "V,"

and that he did so on behalf of his father and his

relative, Ole Birkeland. And explained that the re-

citals therein that no work was done, referred to

Tarbell not doing any work, and that Birkeland

told him that the locations were not necessary as

he had done the work; that he and his brother on

behalf of their father spent two days prospecting

the claims, mostly the Handy, on June 30 and July

1, 1922, checking up on the different placer, trying

to locate the outcropping of the ledge and did some

digging here and there. And in August, 1923, he

and his brother spent two days prospecting, dig-

ging a little here and there, actually working, which

work wasn't very easy in both the Handy and Andy
claims. That he imagines they did an ordinary

day's work each the two of them a day each. That

the work done by them was for the benefit of their

father and Burkeland, both shareholders. [63]

The plaintiff offered the evidence of Greefe, the

U. S. Mineral Surveyor, who made the patent sur-

vey of the Handy and Andy lode mining claims in

November, 1921, and testified that said survey was

personally made by him and was correctly made,

and it was stipulated that the plaintiff paid Greefe

the sum of $464.00 for making said survey, and in
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connection with the testimony, said Greefe offered

his report on expenditures and improvements on

the Handy and Andy claims, made by Greefe from

a i3ersonal examination of the claims, which report.

Plaintiff's Exliibit 21, is in words and figures as

follows, to wit:

''PLAINTIFF'S EXHIBIT No. 21.

2956A.

Plfts. Ex. #21.

EXPENDITURE OF FIVE HUNDRED DOL-
LARS.

I certify that the value of the labor and improve-

ments made upon or for the benefit of each of the

locations embraced in said mining claim, by the

claimant or its grantors, is not less than five hun-

dred dollars, and that said improvements consist of

:

On the HANDY LODE.
No. 1. The discovery cut, the face of which is on

the lode line, S. 58° 18' E., 171.60 ft. from a

point on line 5-1, 184.51 ft. from Cor. No. 5,

and running N. 58° 18' W., 10.00 ft. to mouth.

Value, $50.00

No. 2. An area 30x10 ft., stripped 3 ft. deep, to

bedrock, the SE, cor. of which bears from Cor.

No. 5 N. 71°25' E., 240.40 ft., extending N. 58°

00' W., 30 ft. and N. 32° 00' E. 10 ft.

Value, $25.00

No. 3. An undivided one-half interest in the com-

mon improvement hereinafter described.

Value, $10,000.00

[64]
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On the ANDY LODE.

No. 1. The discovery cut, the face of which is on

the lode line, S. 53° 15' E., 199.00 ft. from a

point on line 7-1, 55.18 ft. from Cor. No. 7,

and running N. 53° 15' W., 10 ft. to mouth.

Value, $50.00.

No. 2. An undivided one-half interest in the com-

mon improvement hereinafter described.

Value, $10,000.00.

Total Value $20,125.00.

OTHER IMPROVEMENTS.

A framing shed, the S. W. corner of which bears

from Cor. No. 5, Handy Lode, N. 51° 36' E., 208.30

ft. Course of long side S. 63° E. Size 12x13 ft.

Belongs to claimant herein.

COMMON IMPROVEMENT.

The common improvement, as designated in the

foregoing field notes, consists of a tunnel 5x7 feet

in the clear, running S. 63° E., 80.00 ft., the portal

of which bears from Cor. No. 5, Handy Lode, N.

59° 23' E., 217.00 ft. At a distance of 50 ft. from

the portal a shaft, 6x8 ft., dipping approximately

75° to the S. W., was sunk 185 ft. From this shaft

two drifts were run, one at the 100 foot level and

one at the 175 foot level, 35 feet and 120 feet re-

spectively, 5x7 feet in the clear.

This tunnel, together with the shaft, drifts and

cross-cuts driven in the actual course of mining,



vs. Alaska Handy Gold Min. Co. 85

(Testimony of H. J. Maycock.)

and aggregating at the time of this survey, 420 linear

feet, is in the most advantageous position for the

proper development of these claims, and I have

accredited to each of the two claims benefited

thereby, a one-half interest therein." [65]

TESTIMONY OF H. J. MAYCOCK, FOR
PLAINTIFF.

H. J. MAYCOCK, called by the plaintiff, testi-

fied that he has lived in Alaska for 28 years and

has had about 12 or 13 years of experience as a

miner and prospector in Alaska and in Washington

;

that he is acquainted with the Handy and Andy
lode mining claims and was on them on March 12,

1926, with Tom Smith ; that there was no one on the

claims at that time besides himself and Smith;

that they stayed there 17 days doing assessment

work on the two claims, which consisted of an open

cut on a ^sher on the Handy claim, about 60 feet

long, 21/2 or 3 feet wide and about 4 feet deep ; that

he was working there on March 13, 1926 ; that Smith

worked on the Andy claim; that he did other work

on the Handy claim, consisting of the cleaning out

of a couple of tunnels, one situate on the northwest

corner of the Handy claim and the other on the

southwest corner of the Andy claim, at which he

worked for 17 days, averaging 8 hours per day;

that the method he used was ground sleusing and

was able to accomplish more by so doing; that he

did the work for the plaintiff and that the value of

the work was over $100.00; that he saw some of the
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patent stakes of the Handy and some of the corners

of the Juneau No. 1 ; that he worked on the Handy,

which is also on the Juneau No. 1, but does not know

positively whether they exactly coincide; that the

work done by him w^as done on an open cut located

near the southwest corner of the Handy claim,

marked on the plat with the letter "Z"; that he

did the work for the benefit of both claims—the

Juneau No. 1 and the Handy. [66]

TESTIMONY OF TOM SMITH, FOR PLAIN-
TIFF.

TOM SMITH, plaintiff's witness, testified that

he had resided in Alaska 29 years and had had con-

siderable experience as a miner and prospector,

having prospected 4 or 5 years and mined altogether

about 10 or 15 years; that he had experience in

different kinds of work such as common mining,

quartz rock mining, placer mining, driving tunnels,

sinking shafts and running cross-cuts; that he

visited the Handy and Andy mining claims in March,

1926, arriving there on March 12, accompanied by

Maycock ; that while on the Handy and Andy claims,

they did the assessment work for the two claims,

which consisted of open cut work and cleaning out

tunnels, some of the work being done by sle^^sing

with water and some with pick and shovel; that

open cut work means work along the surface, taking

off the overburden or soft rock along the surface,

cleaning it down to bedrock ; that he worked on the

Andy claim, staying there 17 days, working on the
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claim all of the 17 days, using water and tools, pick

and shovel in doing the work ; that the value of the

work he did on the Andy claim was worth consider-

able over $100.00 ; that he accomplished a great deal

more by using water: that the value of his services

were the common wages of $6.00 a day for assess-

ment work, but that Mr. Maycock was worth more

than that because of the amount of work which he

accomplished, which w^as not so regarding his work

since most of his work was pick and shovel work;

that he was there on March 13, 1926, doing some

work either in the cross or open cuts on the two

claims at the instance or request of the plaintiff;

that he was paid for said work by the plaintiff and

that he and Maycock each did $100.00 worth of work

on the claim, exclusive of the cost of transporta-

tion from Juneau to Chichagoff ; that he checked up

on the boundaries of the Juneau No. 1 and Juneau

[67] No. 2 and found that they seemed to cover

approximately the same ground as the Handy and

Andy claims; that the work he and Maycock did

was within the boundaries of the Handy and Andy
claims and of the Juneau No. 1 and Juneau No. 2

claims ; that no one was on the claims on March 12,

1926, excepting himself and Maycock; that he

traced the boundaries of the Juneau No. 1 and the

Juneau No. 2, and the boundaries of the Handy

and Andy claims and that they are approximately

alike—that there might have been a few feet differ-

ence ; that he did work within the boundaries of both

the Andy and the Juneau No. 2 claims; that the
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affidavit of assessment work stated the work was

done on the Andy mining claim.

All of which testimony of Smith on assessment

work was received over the objection of the defend-

ant; that it was immaterial and incompetent. [68]

TESTIMONY OF FRANK ALDRICH, FOR
PLAINTIFF.

FRANK ALDRICH, plaintiff's witness, testified

as follows : I live in Juneau, Alaska, and have been

a prospector and miner continually since 1879,

having been engaged in that work in Montana,

Alaska, Siberia, British Columbia and Yukon Terri-

tory; that in January, 1926, he located the Juneau

No. 1 and No. 2 claims for the plaintiff, at the re-

quest of R. E. Robertson, and posted thereon loca-

tion notices (Plaintiff's Exhibits 28 and 29) ; Ju-

neau No. 1 covers and is identical with the Handy
claim ; Juneau No. 2 covers and is identical with the

Andy claim; on Juneau No. 1, I dug down through

the moss, just above the tunnel, and exposed the vein

of ore, which was a small seam probably 8 inches

on the surface, of rock in place, that had walls,

and which went from $7 to $10 a ton, which value

is based upon my 50 years' experience as a pros-

pector and in sampling ore; it was a good pros-

pect; I placed the discovery notice of the location

on the discovery or right under it; I marked the

stakes; I marked the center end stake and the

southeast corner, first corner I put up, then the

southwest corner then returned and marked the
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northwest corner and then the southwest comer,

and they are marked as I described them south-

west, northwest, northeast, southeast; I hewed

stakes and marked it with an indelible lead

pencil; on the other claim I posted up the notice

about 20 to 30 feet from the beach, and made a dis-

covery of rock in place, which was a small vein,

possibly 6 or 8 inches, that went anywhere from

$2 or $3 a ton ; the gold was coarse ; the gold I found

was not in a pulverized condition ; I pulverized and

panned the free gold; I took samples and was

agreeably surprised to find free gold in it; my
conclusion is that in depth it might show values

sufficient to work it; I put up stakes at the four

corners and plainly marked them; an initial [69]

stake at discovery, also a tree hewed, and I placed

the notice of location in a can and nailed it to the

tree right across to the ore; weather effects annual

assessment work on the surface in this country;

if there is rain or seepage it slufs big on to the

open cut and almost entirely obliterates it. I con-

veyed these two claims to Abram Levi in Mr.

Robertson's office; I was hired by Mr. Robertson

to make these two locations; I found the original

stakes of the Handy lode and placed a separate

stake for Juneau No. 1; I made the discovery of

Juneau No. 2 plainly visible and placed the dis-

covery there; the northwest corner of Juneau No.

2 and the southwest corner of Juneau No. 1 are

identical; they are set up right against one another

and driven in the ground; I put in six stakes on
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the Handy, with which Juneau No. 1 is identical,

and five stakes on the Andy, with which Juneau

No. 2 is identical." That he found the tunnel on

what was formerly the Handy claim and made a

discovery of the Juneau No. 1, maybe 8 or 10 feet

above the tunnel or it may have been only 5 or

6 feet "where I put up my notice of location of

the Juneau No. 1. I then went over the ridge and

came back to the center end of the tunnel. I knew

there was a stake there marked center end stake,

Handy Lode, near there in the trail. I then turned

to the left several feet and found several stakes,

one of them was marking the southeast corner of

the Handy lode. I put my stake alongside it and

returned to the center end stake and measured 300

feet in a southwesterly direction to the southwest

corner where I placed the stake. I did not find a

stake there. It was muskeg tundra. I measured

the 300 feet with the tape line. I had copies of

the Handy and went in the direction, judging from

the other corner I went three hundred feet, know-

ing if the stake was there I would find it. It might

be there and down in the snow. I didn't find it.

The country is more or less [70] rolling and I

measured the best I could with the steel tape and

made calculations for raises and falls down the

slope. The country is all rolling, but the distance

I went, 300 feet, wasn't a roll in it. I then returned

to the discovery and put another corner in and

found another stake there at both corners and

placed a separate stake over Juneau No. 1. In
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locating the Andy lode I made a discovery that was

plainly visible in a streak of ore running across-

wise, called a stringer, which was cross-wise to

the formation, and I placed the discovery of the

Juneau Number 2. I had to go into the timber a

little bit. On kind of a point extending into the

sea on Klag Bay. I then measured 300 feet south-

west—no, the northwest corner, and it w^as only

200 feet from there to the corner and end line of

the Handy, and only 200 feet left, so I measured

the 200 feet. These corners were identical, only

one is 200 feet and the other is 300 feet. They

are both set right up against one another and driven

in the ground. I then returned. I couldn't find no

blazed trail through on the extreme southern end

of the Andy, and I come back to the Handy and

followed the same line across—better walking and

good trail blazed—survey mark—survey line, and

set the 2 end stakes of the Juneau No. 2, and came

to the place on the Handy where I didn't find a

stake and I did place the comers of the Juneau No.

1, 300 feet from the center end. I then measured

down 600 feet, which we are entitled to, and set a

stake. I found no stakes there." That in locating

the end line of the Juneau No. 1, near salt water,

*'I run this line and struck salt water why I turned.

I did not go in a direct course, nor did I mark the

stake and did not note the same in the location.

As a rule in the discovery we take the full width

here you know. It would run out there into [71

J

salt water, and was here into the salt water; the
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and ending June 30th, 1923, is insufficient as a

matter of law. It is our contention that the proof

of assessment work for the year commencing July

first, 1923, and ending June 30th, 1924, is also in-

sufficient as a matter of law.

We cite in connection with this contention the

case of First National Mining Company vs. Alzer,

145 Federal, 393.

The defendant further contends that the plaintiff

was not justified in not doing assessment work for

the year commencing July 1st, 1924, and ending

June 30th, 1925. They admit in the pleadings no

assessment work was done but have alleged they

were kept off by the defendants by force. We have

received evidence in the case which I will not go

over, but I think the Court remembers perfectly

well what the evidence was in relation to that force.

I cite in connection with this force, Lindley on

Mining Law, Section 634; Morrison on Mining

Rights, Page 127, and the case of Silverton Min-

ing Company vs. Flash, 7th Federal, 335. I think

it is the 17th Edition of Morrison's 'Mining

Rights.

'

We contend if the Handy and Andy became

forfeited for any of the three reasons, either one of

them, they became so forfeited they couldn't re-

locate them, and their possession is based upon

valid location. The only evidence before the court

is constructive possession the law gives them by

virtue of good location notice and compliance with

the laws, [74] and for that reason I now move

for a nonsuit, because from the evidence it shows
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the plaintiff should have brought—if he had any

action at all—he should have brought action in

equity because he was not in possession of the

ground claimed." Which motion the Court over-

ruled.

Thereafter the defendant, to maintain the issues

set up in its answer as far as relates to its assign-

ments of error, called its witnesses

:

TESTIMONY OF ARTHUR RIENDEAU, FOR
DEFENDANT.

ARTHUR RIENDEAU, mine foreman at the

Alaska Juneau Mine for four years, testified that he

went to Chichagoff in the spring of 1917; that he

went to the Handy and Andy claims on July 4th

of 5th, 1917, since which time and up to December,

1922, he was well acquainted with said claims ; that

from early in 1918 until the time he left Chichagoff

in December, 1922, he lived at Chichagoff, Alaska,

where he was foreman of the Chichagoff mine;

that the Handy and Andy claims were clearly

visible from his house and from his office; that it

was his custom to spend the forenoon in the Ohi-

chagoff mine and the afternoon in his office; that

he seldom went in the mine in the afternoon; that

during the summer of 1928 he went daily to the

island right near the Handy and Andy claims;

that during the time that he was at Chichagoff, in-

cluding 1918, he visited the Handy and Andy sev-

eral times each month during the months of June,

July and August each year, and went over the
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ridge which runs along the lode line on the Handy
claim and terminates at the portal of the Handy
tunnel several times each year

;

That he went over the said ridge fifteen or

twenty-five times in the five years, during the

months of August and [75] September, includ-

ing 1922; that in going over the same he never ob-

served anyone doing work there and never saw any

evidence of assessment work having been done, out-

side of the tunnel and the dump.

That during the five years he went over that ridge

from every angle and never observed anyone at

work there and never observed any evidence of

recent work having been done there; that he never

saw any work that had been done there that was

not over three years old ; that during the time that he

had lived in Chichagoff the cabin on the Chichagoff

Extension No. 3 had been occupied by a boat builder

for a short time and by another person known as

Floyd Johnson or "Shorty," but to his knowledge

Birkeland had never occupied the same. That in

1922 the cabin looked like it had been deserted;

there was a stove in it with no top, no cooking

utensils and no bedding; that in 1921 the cabin was

in better shape; there were windows in it then, the

first time he saw it in 1917 it was in good shape

and it looked as though it gradually went to pieces

from 1917 to 1922 when all that was left of it was

four walls and a roof; that the above refers to the

large cabin; that the little cabin never was any-

thing that looked like a cabin; nobody would live
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in it, no time; that the cabin was clearly visible

from his office and his house, and that he could see

smoke coming from the cabin, if any there was.

That during the time that he was in Chichagoff

the delivery of powder was under his exclusive

charge, and that during the year 1922 he did not

sell or deliver any powder to Ole Birkeland.

That in the fall of 1923 he visited the Handy and

Andy claims with Mr. Metcalf and Mr. Tarbill,

at which time he found the conditions at the mouth

of the tunnel the same as [76] he had previously

observed them; that there was no evidence of any

work having been done there; that he went over

the trail on the ridge along the Handy lode line

and found the conditions there the same as he had

observed them before, and said that it looked the

same to him: "Every foot I saw, in the same con-

dition, might have been a tree blow over, little

change maybe; no change that I could see."

That there had been recent work done upon the

claims when he first went there in 1917; that he

had been going to the claims every year from 1917

to 1922, and said: "I never saw no work done on

the claims at no time."

That he was there in 1921 several times each

month from the 1st of May on and did not see any

work while he was there in 1921 that had been done

in 1920 ; that he does not know how many times he

went there every year, but has an idea and would

say that he went there twenty-five or thirty times

during each year; that the witness doesn't know
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whether he has interest in the defendant company

or not; that he was supposed to get some pay for

being an incorporator and when asked whether he

had an interest in the island claim which is not

involved in this suit, answered, "That is the one I

am talking about," and couldn't say whether or

not this occurred before the claims located by Von
Tarbell had been located; that he had at present

no interest left, that he had given it up two or three

years ago; that he does not know how many boxes

of powder he sold to prospectors at Chichagoff in

1922 and does not know as he sold any, but knows

that he sold powder to two men, John Barrows and

Prank Cox; and does not remember the year in

which he sold it to them; that he wasn't much inter-

ested in the property; that he didn't know positively

whether Grefe made the [77] survey in 1920 or

in 1921, although he thought in November, 1921;

that he didn't know who was with Grefe; that when

he went there on July 4, 1917, work had been done

there within a couple of months; that the surface

isn't affected by four or five months' weather but

that after five or six months, you might be able

to tell the difference if it is exposed ; that after rock

is put on the dump and the rain falls upon it, it

will look the same thirty years thereafter; that the

ground on the claims is not good, quite swampy in

places, some black soil, some yellow, and rain af-

fects it some; that he didn't know when he was

there first in May, 1919 or 1920; that he didn't

know when he was there first or when he was there
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last in 1921; that he never spent any time watch-

ing the Handy and Andy claims; that he was not

interested in them; that he helped incorporate the

defendant company; that he didn't know if he

sold any powder to prospectors in 1922; that he

didn't know how many boxes he sold in 1921; that

he couldn 't say whether he sold any powder to pros-

pectors in 1920, or in 1919, or in 1918; that when
powder was sold it was bought in the store in

Chichagoff and the requisition sent to him and he

put it in the file and sent it back to the store where

it was called for and didn't hand the powder out

to the men who took it as he had a man to do thatj

that, ordinarily, when he was deei hunting, he did

not keep track of anyone else's annual assessment

work and that the only reason why he cared or

happened to go to these two claims was because it

was an ideal place to pick flowers and good for a

little vacation. [78]

TESTIMONY OF VON V. TARBILL, FOR DE-
FENDANT.

VON V. TARBILL, a witness for the defendant,

next testified that he lived in Seattle; that he took

a college course at Wesleyan University and ma-

jored in geology; that he first went to Chichagoff

in July, 1923; that he was at the Handy tunnel

on approximately the 20th day of July, 1923, at

which time the mouth of the tunnel was blocked

with slide dirt and water was blocked up in the

tunnel to a depth of a foot or more; that he and
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others dug the dirt away on one side and allowed

the water to drain, and went into the tunnel.

''From the appearance of the surface above and

the rate at which it would probably slide down the

surface the dirt looked like as though it had been

washed by the rain and it probably had taken sev-

eral years for the pile to accumulate. We went

around the surface, that is on the ridge or the hill

—whichever you want to call it, above that we
found a rock cut, I would call it that, small in di-

mensions, above the tunnel. I doubt if it was one

hundred feet from the mouth of the tunnel, it might

have been one hundred feet, might have been ninety

or one hundred and ten feet, a few steps going up

liilL We could not climb directly from the top of

the tunnel up to this because of the heavy growth

of brush, berry vines, devil's club and because of

the number of logs lying in the small channel that

apparently had been at one time dug upon the

lead, and could only approximately tell from the

appearance, how old it was. There was a great

deal of moss growing there, and would say it was

approximately four or five years old."

That he did not observe any other work around

that claim at that time. That he looked at the

cabin, figuring on that as a possibility for a camp,

and found that the windows in the cabin were gone

entirely, the door was off its hinges, there was a

bench built out of rough boards, along [79] one

side of the cabin, and a number of shavings on the

floor. Several pieces of boards were there, as
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though .someone had been working at carpenter

work, "perhaps within the last few months."

No one was working around the places he de-

scribed. That there were no recent trails, and should

say that no one had been near the cabin and trav-

eled for any length of time back and forth, because^

"When we went to go up to the tunnel to the dump
the growth of underbrush was so heavy Mr. Hanlon

had to go ahead of me with the shovel and break

the brush back and forth so we could get through."

"Within the next few days I met Mr. Smith

who came up to see me at the Handy claim."

That in July, 1923, he went up the right-hand

fork of the creek on the Andy claim, but found no

evidence of any assessment work, but did find,

close to the point where the two creeks come to-

gether, a tree with a tobacco can hung on it. This

tree or trees had been scaled, as though used for

the location of a discovery. There was one can

that had a location notice in it.

"And I looked aroimd to see if I could find the

vein or lode, but at that time was unable to find

any.
'

'

That he remained in the locality for about five

days and walked over the claims quite extensively,

and at that time found nothing further of interest;

that no one was living in the cabin at that time.

From there he went to Sitka and examined the

records of the Recorder at Sitka relative to the

Handy and Andy claims, found the location notices

on file, assessment work recorded pretty regularly
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up to and including 1920, found that for two years

affidavits had been filed in lieu [80] of assess-

ment work; but did not find any affidavits of as-

sessment work on said claims after 1920, and en-

deavored to find out who owned the claims, if any-

one, and inquired of Tom Tilson, ''Who told me
the Alaska Handy Mining Company, and gave me
their address."

That he came back to the claims again on the

third day of November, 1923, and brought Frank

Metcalf, a surveyor, and Arthur Riendeau, with

him, to survey the island claim; at which time he

spent a good share of his time exploring the so-

called Handy side of the bay, at which time there

was no snow on the ground except higher up on

the hills; that he took a photograph, Defendant's

Exhibit "E," and that it clearly represents the

conditions as they were in November, 1923.

That he studied business administration in Har-

vard University and graduated from said Univer-

sity with a Master's degree in 1919, which degree

is M. B. A., Master of Business Administration;

that he had been in business since graduation from

school and had operated a real estate and mortgage

loan business since 1922, which includes selling bonds

and mortgages; that there was a large amount of

overburden on the Handy and Andy claims, the

vegetation on them was rank, the trees on them were

close together, the underbrush grows up thickest

where the soil has been removed; that in August,

1923 he made inquiry of witness Tom Tilson, Sr.,
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of the address of the plaintiff as he wanted to find

out who had done the work on the Handy and Andy
claims ; that he did not know whether they had title

to them or not but he thought that the ground was

open and if not then that the plaintiff might

be the owner of those two claims, and that on Au-

gust 6, 1923, he wrote the letter, Plaintiff's Ex-

hibit 30; that he used the words ''your [81]

property" in that letter, meaning the plaintiff, be-

cause obviously the plaintiff considered the prop-

erty to belong to it if they were still in existence;

that he did not know if they were still in existence

or defunct; that he left Chichagoff November 10,

1923, and next arrived on the claims on April 10,

1924, and staid there until May 12, 1924, and

staid in the cabins with Billie Hanlon, "Grind-

stone" Johnson and two Indians, but the Indians

slept aboard the boat; that "we lived in the larger

cabin and kept our drilling steels, tools, etc., in the

smaller cabin; another man, the cook, also staid

with me at that time; on May 12, 1924, I made an

agreement with Otto Anderson to go on sinking the

shaft on the 'Island, and gave him permission to

use such equipment as we had"; that he returned

again in August, 1924, and Otto Anderson was in

possession of the cabins; that "we had to take a

pinch bar and pry off the lock on the door; we

cleaned out the distillery in the large cabin and

in the other cabin were a lot of bottles and about

25 lbs. of prunes and raisins; when I left in May,

1924, I gave Otto Anderson the keys to the locks
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on the cabins; I lived in the cabin from August

30, 1924, to September 11, 1924; the witness Birke-

land, in the early part of September, 1924, came

there and said that he wanted me to get out of the

cabins; I tried to reason with him somewhat and

to show him that there was no reason why I should

move out of the cabins, but he insisted and I refused,

and then he went away; I left Fred Johnson there

in 1924, and Johnson stayed until Christmas, 1924;

he had four men working for him but I only know

from reports what work Johnson did in the fall of

1924." [82]

TESTIMONY OF FEANK METCALF, FOR DE-
FENDANT.

FRANK METCALF, witness called by the de-

fendant, testified as follows:

That he is a civil mining engineer and a Deputy

U. S. Surveyor; that he first visited the property

in November, 1923, that he knows the Handy lode

claim; that he was up to the tunnel on said

claim; that the portal of the tunnel was caved in;

that is, there was so much debris there, "You pretty

near had to crawl into it."

That he was checking up on the survey made by

Greefe, who was a partner of his and whose field-

notes were in his possession; that on the 4th day

of November, 1923, he found the stake set by Greefe

two years before. The stake was an ordinary sur-

vey stake, stood about two and a half feet high, he

thought, right at the end of the dump; that if any
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dirt had been moved from the portal of the tunnel

it would knock the stake over and be obliterated;

that the stake was all right when he found it ; that

in setting the corners of the Chichagoff Extension

Number Three, he went over the ridge that termi-

nated at the portal of the Handy tunnel, and ob-

served the condition of the same with reference to

improvements made; that he was looking for work,

to see if there had been any, but found no recent

work there, either at the tunnel or on the ridge.

That he went up the creek on the Andy claim;

found some old workings of years ago, which he

would say w^ere about three years prior to this, but

found no indications of assessment work anywhere,

any recent assessment work; that he was on the

claims again during the follomng June, and made

an official survey and official plat, marked Plain-

tiff's Exhibit No. 1, and that Defendant's Exhibit

*^B" is an enlarged copy thereof. [83]

That he didn't personally know whether any work

had been done between the time Glreefe made the

survey and the time he was on the claims, but knows

*' There wasn't any late work there, because we
looked for late work. I was interested in looking

for late work because I didn't care to locate it if

the ground was not open, and wouldn't have located

it if I thought the ground was not open. There had

been work done prior to Greefe's survey, but there

hadn't been any work done that I could find, after

his survey"; that the stake set by the witness Grefe

was firmly driven in the ground and stuck out two

and one-half to three feet above the ground and was
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about three or four feet back from the point so

that it would not be disturbed by rock slides and

that it was stuck down in the pile of rock or earth

made by the dump; that when he made his survey

for the defendant, there was not sufficient work

done for its patent and that he so stated in his notes

and subsequently he went back to the claims and

made a supplemental report; that he couldn't pos-

sibly say how many years had elapsed since the

work on the claims, which he saw, had been done;

it was pretty well overgrown; that it was hard to

tell how long it takes shrubbery and stuff to grow;

that when he made the survey for the defendant

he knew of the previous patent survey made by his

firm, Metcalf & Grefe, for the plaintiff.

That at the time of making my survey in June,

1924, not sufficient work had been made to patent

the claims. I therefore returned to the claims in

January, 1925, and examined the tunnel driven on

the Chichagoff Extension No. 3 which was driven in

solid rock cross-cut by quartz veins all through.

[84]

TESTIMONY OF VON V. TARBILL, FOR DE-
FENDANT (RECALLED).

VON V. TARBILL, recalled, testified that the

trail on the Handy lode was on the ridge, marked

by the letters A-B ; that he followed the same in

the fall of 1923 and found the conditions the same

as he fomid them in July, 1923; there was no evi-

dence of any fresh work having been done on the
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dump; there was a survey stake near the end of

the dump between the tracks on which the dump
car must have been formerly run out; the mouth

of the tunnel was somewhat blocked, "Just as we

had left it in July when we partially cleaned the

debris away—the ground above the tunnel as you

stood on the track in front of the portal of the tun-

nel, and looking up you could see there had been

some mine or trench there in the past; "the depres-

sion may have been approximately two feet deep,

and a little mound on either side indicated it had

at some time been plowed up and dirt thrown to

either side, but the dirt thrown up was badly over-

grown with devils clubs, small trees and other

brush, which he judged to be five years old, and at

least three years old. On the ridge above the

mouth of the Handy tunnel, between it and the dis-

covery on the Handy there are several logs lying

down in the depression; they were very much
bleached, showing they had been lying there a very

considerable length of time; that was the way it

looked in November, 192-3."

"As you went up the trail there were several

blazes that had become very dark and which you

would not notice unless you are accustomed to look

for them."

With this exception it looked like virgin forest.

In the fall of 1923 he went up the creek on the

Andy, exploring, trying to find quartz in place, at

which time there was very little water in the creek,

the whole gully is much overgrown with moss and
brush, approximately a hundred feet back [85]
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from the beach is a little flat, and the intersection

of the creek, which is marked with a little branch

to the side, can hardly be called a creek.

At this intersection is a little flat, approximately

fifty feet wide and a bit longer. It was in this flat

that there was a location notice of the Andy claim.

"At which place I found a notice of discovery of

the Andy, but I couldn't find any quartz in place

there that year. I followed up the creek on both

sides as I went along, trying to find any place that

the rock was exposed, whether there was any quartz

there. I was looking to find the dyke, which I was

unable to find, and was also interested to find out

whether the ground was open; that being one of

my purposes."

In the little left-hand creek marked "C-D" on

the map there was a little rock exposed.
'

' In April, 1924, 1 went up the little creek marked

*C-D,' essentially to its source, trying to find evi-

dence of quartz. Found the creek in normal condi-

tion, with the customary overburden, moss, trees,

brush and so forth. It runs through a flat country,

then starts up a rather steep slope which slope is

approximately fifty or sixty feet long, and then be-

gins to flatten out again and goes considerable up

again, rather steeply towards the ridge above the

Handy tunnel. I found nothing in the nature of

excavations having been made in the creek. At this

time I again went over the trail on the Handy and

found it the same as I have previously described.

In the fall of 1923 I followed a direct line from the

discovery to the portal of the tunnel. I went up
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this trail until I got above the Handy tunnel, at

the discovery, to see if I could find any evidence

of the lead there. I wanted to see the lead [86]

and wanted to see what it was they were trying to

do in driving the tunnel, and I was unable to climb

from the tunnel to the discovery, because it was so

steep. A man could hardly climb up it had there

been no brush. So I went up to the top to come

down. So I scrambled and slid down there through

the brush as best I could, but found no evidence of

rock in place, and found no evidence of excavation

except the evidences I have previously described.

The whole workings there are overgrown with

brush and debris and bleached logs.

"That in the fall of 1924 he arrived in Chichagoff

on AugTist 30, with Fred R. Johnson, and in connec-

tion with what he then did, the witness says

:

"The first thing we did was to try to determine

the exact location of the main lead on what had

been known as the Handy ground. We had pre-

viously found the lead on the point in front of the

Handy claim. We decided that the thing to do was

to remove the overburden which was heavy." That

at and near corner No. 10 Chichagoff Extension No.

3 where they afterwards drove a tunnel he says

:

"We found interesting features, and the one

which appeared to be the main lead was a some-

what sheer zone with several narrow quartz

stringers running through it. The other was a
cross fault to the right as you face the hill. The
second cross fault was very much fissured, ground

up with a great deal of gouge in it. We concluded
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the second location was the best place to drive the

tunnel; that at the intersection of the two would be

a good place to look for high grade ore, and started

the tunnel." That they started a tunnel here and

drove in approximately 15 feet and found the

ground caved so badly that they moved back to the

quartz stringers and started a tunnel there, which

is the tunnel Metcalf certified about and was com-

pleted before Christmas, 1924. [87]

That after he examined the records he considered

that plaintiff had either gotten a patent to the

Handy and Andy claims or else they had abandoned

the claims. Fred Johnson stayed on the claims

until Christmas, 1924, and had four men working

for him during some of the time.

That when he had concluded to locate the Jim

Long Quartz claim, and was looking for a discovery

he went back to the Andy discovery, determined to

find it if it was possible to do so. "I found the flat

and the trees and found the outlines of an old ex-

cavation, very much covered with moss, close to the

discovery notice." So he took his hammer and be-

gan to scratch the ground in that moss and found

a little bank which was perhaps three feet high

just under the discovery notice. As he was scrap-

ing away with the hammer in the moss he fomid

the ledge in place. It was almost completely over-

grown. There was a small hole, perhaps two or

three inches in diameter, through which he could see

something of light color. When he had uncovered

as much of the ledge as could be seen above the sur-

face of the ground the ledge stood about two feet
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high and about three feet long, other than that it

was concealed under the ground. It was sort of

against a little bank and the moss which grew on

the little bank above had apparently grown below

that and covered it up. Judging from his experi-

ence the excavation was probably six years old,

and certainly four years old.

TESTIMONY OF LOUIS SMITH, FOR DE-
FENDANT.

LOUIS SMITH, a witness for the defendant,

testified : That he had lived at Chichagoff since 1910,

that he first visited the ground in dispute in the

fall of 1905; that he is acquainted with the place

where the Handy discovery is, that he was ac-

quainted with the ground during the summer of

1922, at which time he was on the ground, that

there was no work done on the Handy claim or on

the Andy claim during June, 1922, that he [88]

lived about three-fifths of a mile from the claims,

and the shore line and the cabins are clearly visible

from his dwelling; that there was no w^ork done on

the Handy or Andy claims in 1923, June, July or

Augiist; that he examined the portal of the tunnel

on the Handy claim a few days after the middle of

July, 1923; that at the portal at that time there

was evidence of somebody moving some slide rock

and muck that came from the slides; and blocked

up the entrance, like somebody got busy with a mat-

tock or something like that and dragged it away

so one could get in there, into the tunnel. The part
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taken away was right at the front, and most of it

on the left. Some of it was still left on the right

of the entrance.

Prom the spring to the middle of the summer of

1922 no one lived in either one of the two cabins

near the Handy tunnel. He was in the cabin in

the month of July, 1923, at which time two men

were in the cabin with him, being Von V. Tarbill

and Mr. Hanlon, but they were not living there.

The cabins were almost a wreck.

TESTIMONY OF CARL S. WILLIS, FOR
PLAINTIFF (IN REBUTTAL).

That in rebuttal the plaintiff introduced the tes-

timony of CARL S. WILLIS, who testified that

he was educated for and was practicing the pro-

fession of a mining engineer. That he had had sev-

eral years' experience in that profession, that from

Nov. 18th, to 28, inclusive, 1927, he was on the

ground and examined the claims embraced within

mineral Survey No. 1948; that his examination

included an examination of the tunnel on the

Chichagoff Extension No. 3 lode claim that lies

near corner 10 of that claim and near corner 5 of

the Handy lode claim. That said tunnel is within

the boundary of the Handy lode claim; that the

tunnel is 57 feet in length from portal to breast.

Its dimensions are 5 feet to 7 feet at the portal

diminishing 5 feet to 6 feet at its middle in length

and is only 4 feet wide and 6 feet high at the portal.
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It is timbered for three or four sets at the portal

to give necessary [89] protection against caving.

The tunnel bears south 40° east and is an added

tunnel with no additions, cross-cuts, raises, winzes,

or laterals leading therefrom; does not follow any

continuous defined lead or vein and no continuous

lead or vein or ore body was in evidence nor were

any such found. The only appearance of anything

like a vein or ore body was the presence of two

very small stringers in the breast I/2 and % inch

in width respectively. Both country rock and

these stringers are in place but no mineralization

was found in these stringers at this point. That

the tunnel is driven in graywacke and slate. No
other indications of a vein or possible ore were

found except the two minute stringers mentioned

above. [90]

TESTIMONY OF LOUIS SMITH, FOR
DEFENDANT (RECALLED— CROSS-EX-
AMINATION).

The witness LOUIS SMITH also testified on

cross-examination: I first learned that the Handy
claim was located between March 1, 1908, and the

late fall of 1917; I am unable to state when I saw

Didrickson, Startzoff and Ole Birkeland on the

ground but that was after 1908 and before 1917;

I cannot give specific dates; I saw Old Man Tilson

there some time between 1917 and 1921 ; I never saw

anybody do anything on the Handy claim between
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(Testimony of Louis Smith.)

1917, when I saw the work bein,g done that I have

testified to, and the time that Tarbill came out there

the first time in 1923. [91]

The defendant thereupon closed its case.

Whereupon the Court submitted the case to the

jury, who answered the questions set forth in the

decree as set forth in the decree herein.

Thereafter such proceedings were had that the

defendant duly and regularly presented its finding

of fact and conclusions of law ; those relating to the

defendant's assignments of error being the follow-

ing:

Defendant's requested finding Number One,

which is in words and figures as follows, to wit

:

'^FINDINGl OF FACT No. 1.

That the plaintiff wholly failed to perform the

assessment work on or for the Handy Lode Claim

for the year 1920 ; that the plaintiff wholly failed to

perform the assessment work on or for the Andy

Lode Claim for the year 1920."

Defendant's requested finding Number 2, which is

in words and figures as follows, to wit

:

"FINDING OF FACT No. 2.

That during the assessment period commencing

January 1, 1921, and ending June 30, 1922, the

plaintiff caused the Handy and Andy Lode Claims to

be surveyed for patent, the cost of which survey ex-

ceeded the sum of Two Hundred ($200.00) Dollars,

and thereafter the plaintiff's corporation paid no
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further attention to said lode claims until after the

defendant's grantor herein had made the locations

hereinafter described.
'

'

Defendant's requested findings Numbers 3 and 4,

which are in words and figures as follows, to wit

:

''FINDING OF FACT No. 3.

That the plaintiff wholly failed to perform or

have performed nor did anyone else perform the

necessary assessment [92] work or annual labor

on or for the benefit of the Handy Lode Claim for

the assessment period commencing July 1, 1922,

and terminating June 30, 1923. '

'

"FINDING OF FACT No. 4.

That the plaintiff wholly failed to perform or

have performed nor did anyone else perform the

necessary assessment work or annual labor on or

for the benefit of the Andy Lode Claim for the

assessment period commencing July 1, 1922 and

terminating June 30, 1923."

Defendant's requested finding Number 17, which

is in words and figures as follows, to wit

:

"FINDING OF FACT No. 17.

That the defendant has, since becoming the owner

and possessor of the lode claims aforesaid, regu-

larly performed all the assessment work required

by law, on or for the benefit of said lode claims. '

'

Defendant's requested finding Number 18, and its

requested conclusion of law No. 3, which are, in

words and figures, as follows, to wit:
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"FINDING OF FACT No. 18.

That thereafter, the defendant, its agents and

employees, made additional discoveries upon the

vein extending from the Chichagoff Extension No.

3 Claim and the Chichagoff Extension No. 4 Claim,

within the boundaries of both the Chichagoff Ex-

tension No. 3 and the Chichagoff Extension No. 4,

and within the ground now claimed as the Handy
and Andy Lode Claim. '

'

"CONCLUSION OF LAW No. 3.

That the defendant is entitled to the possession of

the Chichagoff Extension No. 3 Lode Claim, the

Jim Long Quartz Claim Lode, the Delta Quartz

Claim Lode, and the Chichagoff [93] Extension

No. 4 Lode Claim, all of which are contained in

U. S. Survey Mineral Survey No. 1498, and are

fully described on the photostatic copy of the plat

of said survey offered in evidence, which is hereby

referred to and made a part hereof.
'

'

TFHEREAFTER, the Court indicated that it

would make the findings of fact as made on June

29th, 1929, to which findings the defendant filed

its written exceptions which exceptions were over-

ruled by the Court and exception allowed; among

which exceptions were the following;
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*'In the District Court for the Territory of Alaska,

Division Number One, at Juneau.

No. 2596-A.

ALASKA HANDY GOLD MINING COMPANY,
a Corporation,

Plaintiff,

vs.

CHICHAGOFF EXTENSION GOLD MINING
COMPANY, a Corporation,

Defendant.

EXCEPTIONS TO FINDINGS MADE BY THE
COURT AND FINDINGS PROPOSED BY
THE DEFENDANT AND REFUSED BY
THE COURT.

Conies now the defendant and respectfully ex-

cepts to finding No. 4 made by the Court, and parti-

cularly excepts to the Court finding that any assess-

ment work was done on or for the benefit of the

Handy and Andy Lode Claim for the year 1920,

for the year commencing January 1, 1921, and

ending July 21, 1922, and particularly excepts to

the finding made that the assessment work was done

for the period commencing July 1, 1922, and ending

July 1, 1923.

The defendant excepts to finding No. 12 for the

reason that said finding is not in accordance with

the evidence ; that the evidence shows that the plain-

tiff had abandoned the Handy and Andy Lode
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claims prior to the locations made by the defendant.

[94]

The defendant excepts to finding No. 14 for the

reason that the evidence does not support the same,

and there is no evidence of the dates set forth in

said finding.

The defendant excepts to conclusion of law No. 1

for the reason that it is not in accordance with the

law and the facts in the case.

The defendant excepts to conclusion of law No.

2 for the reason that the same is not in accordance

with the law nor in accordance with the facts pre-

sented in the case.

The defendant excepts to conclusion of law No. 3

for the reason that the same is not in accordance

with the law.

The defendant excepts to conclusion of law No. 4

for the reason that the same is not in accordance

with the law and the issues made in the pleadings.

The defendant excepts to conclusion of law No. 5

for the reason that the same is not in accordance

with the law and the issues made in the pleadings

now before the Court.

The defendant excepts to the Court's refusal to

find as required by the findings of fact and con-

clusions of law requested by the defendant and on

file in this cause; which said findings of fact are

numbered from 1 to 19 inclusive; and the defend-

ant particularly excepts to the Coiu-t's refusal to

find as requested in finding No. 1, as requested in

finding No. 2, as requested in finding No. 3, as re-
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quested in finding No. 4, as requested in finding No.

17, as requested in finding No. 18.

And the defendant excepts to the Court's refusal

to conclude as requested in conclusion of law No. 1,

requested by the defendant; to conclude as re-

quested in conclusion No. 2, requested by the de-

fendant, and excepts to the Court's refusal to con-

clude as a matter of law, as requested in conclusion

of law No. 3, requested by the defendant. [95]

Dated at Juneau, Alaska, this 29 day of June,

1929.

HELLENTHAL & HELLENTHAL,
Attorneys for Defendant.

Business Address : Front St. Over First Nat. Bank,

Juneau, Alaska.

An exception is allowed to the defendant to each

and all of the above requested exceptions.

JUSTIN W. HARDING,
District Judge.

That the Court thereafter, on June 29th, 1929,

made its findings of fact and conclusions of law,

to which the foregoing exceptions were taken and

allowed, and thereafter and on the same day signed

and entered the decree herein, at which time it al-

lowed the defendant until September 29th, 1929, to

file its bill of exceptions herein. [96]
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CERTIFICATE OF JUDGE TO STATEMENT
OF EVIDENCE.

United States of America,

Territory of Alaska,—ss.

I, Justin W. Harding, Judge of the District

Court for the First Division, Territory of Alaska,

hereby certify:

That the foregoing statement of evidence and

proceeding had, together with the exhibits herein

referred to, is a full statement of the evidence and

the proceedings had in the above-entitled cause, as

far as the evidence and proceedings had in the

above-entitled cause relate to the assignments of

error filed by the defendant herein in connection

with its appeal, but does not contain all the evi-

dence introduced in the case, and hereby settle and

allow the same as the defendant's bill of excep-

tions, and make the same part of the record, to-

gether with the patent plat of Survey No. 1459,

marked Plaintiff's No. Three, the plat of Survey

No. 1498, marked Defendant's Exhibit ''B," the

photograph marked Defendant's Exhibit ^'E," the

location notices of the Juneau No. 1 and No. 2,

Plaintiff's Exhibit No. 28 and No. 29, affidavit of

assessment work, 1928, also marked Defendant's

Exhibit "B," and affidavit of assessment work,

1927, marked Defendant's Exhibit "C," Defend-

ant's Exhibit "U" and "V" and in this connection,

it is ordered that the said original exhibits be sent

up with the record in this cause ; and further certify

that the statement herein was filed with the Court
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on, or prior to the 26tli day of September, 1929,

and that corrections and additions have been made,

in and to said statement to make the same comply

with the evidence adduced and the proceedings had,

since the filing of the same.

Allowed this 13th day of June, 1930, in duplicate,

one of said duplicate originals to be forwarded to

the Circuit Coui-t of Appeals.

JUSTIN W. HARDING,
District Judge.

Filed Jun. 13, 1930. [97]

[Title of Court and Cause.]

PETITION FOR APPEAL.

To the Honorable JUSTIN W. HARDING, Judge

of the District Court for the Territory of

Alaska, Division Number One:

Comes now the above-named defendant, the Chi-

chagoft Extension Gold Mining Company, by its

attorneys, Hellenthal & Hellenthal, and complains

that the Court erred in considering the issues

raised, and also in the rendition of the decree in

the above-entitled cause; which said judgment was

dated the 29th day of June, 1929, and was to the

effect that neither party was entitled to have its

title quieted as against the other; that manifest

error hath happened to the great damage of the

defendant, as will more fully appear from the as-

signments of error filed herewith.
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WHEREFORE the defendant prays that an ap-

peal be allowed ; that a citation may issue and a tran-

script of the record be sent to the Appellate Court,

and for an order fixing the amount of the cost bond

in this cause, and for such other orders and pro-

cesses as may cause the said error to be corrected

by the United States Circuit Court of Appeals for

the Ninth Circuit. [98]

Dated this 26 day of September, 1929.

HELLENTHAL & HELLENTHAL,
Attorneys for Defendant.

The above petition for appeal is allowed, and the

cost bond fixed at $250.00.

Dated this 26 day of September, 1929.

JUSTIN W. HARDING,
District Judge.

Receipt by service of copy admitted this 19 day

of September, 1929.

R. E. ROBERTSON,
By EDITH F. SHEELOR,

Of Attorneys for Plaintiff.

Filed Sep. 26, 1929. [99]

[Title of Court and Cause.]

AMENDED ASSIGNMENTS OF ERROR.

Comes now the defendant, and with its petition

for appeal, presents this its assignment of errors,

and assigns the following errors upon which it will

rely in the reversal of the decree herein.
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I.

The Court erred in finding that the assessment

work required by law for the year 1920: had been

done on or for the benefit of the Handy and Andy

lode mining claims or either one of them, in Find-

ing No. IV, and in refusing defendant's requested

Finding No. 1.

II.

The Court erred in finding that the assessment

work required by law for the period commencing

January 1, 1921, and ending June 30, 1922, had been

done on the Handy and Andy lode mining claims

or either one of them, as found in finding No. IV.

In allowing the patent survey as assessment work

without it being shown that the field-notes of said

survey were recorded.

III.

The Court erred in finding that there had not

been an abandonment of the Handy and Andy lode

mining claims on or after June 30, 1922 in accord-

ance with defendant's requested Finding No. 2, and

in making Finding No. XII. [100]

IV.

The Court erred in finding that the assessment

work required by law for the year commencing July

1, 1922, and ending June 30, 1923, had been done

on or for the benefit of the Handy and Andy lode

mining claims, as found in Finding No. IV, and in

refusing defendant's requested Findings Nos. 3

and 4.

V.

The Court erred in overruling the defendant's
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motion for a nonsuit and in allowing the plaintiff

to contest the defendant 's case on the grounds stated

therein at the close of the plaintiff's testimony. In

this connection it is conceded that all the evidence

offered by the plaintiff is not contained in the rec-

ord but all the evidence relating to the grounds

and facts for the nonsuit urged by the defendant

is fully set forth in the transcript.

VI.

The Court erred in refusing to hold that the final

receipt offered by the defendant and received in

evidence in this cause was conclusive of all the is-

sues.

VII.

The Court erred in refusing to find that the de-

fendant made valid discoveries on the Chichagoff

Extension Claim Number 3, and on the Chichagoff

Extension Claim Number 4, after July 1, 1924, as

requested by the defendant in its requested Finding

No. 18 and in its requested conclusion of law No. 3.

VIII.

The Court erred in receiving the evidence offered

by the plaintiff relating to the issuance of the final

receipt, and in making Finding No. XIV in holding

said receipt invalid or in setting it aside and in this

connection it is conceded that the dates and times

found and set forth in the 14th Finding made by

the Court are in accord with the pleadings and evi-

dence offered. [101]

IX.

The Court erred in entering the decree herein,
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because of the errors in these assignments com-

plained of and in holding that the ground covered

by the defendant's claims was not open ground on

which valid locations could be made at the time

the defendant's grantor made the locations herein

referred to.

HELLENTHAL & HELLENTHAL,
Attorneys for Defendant.

Filed Jun. 12, 1930. [102]

[Title of Court and Cause.]

CITATION ON APPEAL.

The President of the United States of America,

To the Plaintiff, the Alaska Handy Gold Min-

ing Company, a Corporation, GREETING:
You are hereby cited and admonished to be and

appear in the United States Circuit Court of Ap-

peals for the Ninth Circuit, to be holden in the City

of San Francisco, State of California, within thirty

days from the date of this writ, pursuant to an

appeal filed in the District Court for the District

of Alaska, Division Number One, at Juneau,

Alaska, wherein the Chichagoff Extension Gold

Mining Company, a corporation, is appellant, and

the Alaska Handy Gold Mining Company, a cor-

poration, is the appellee, then and there to show

cause, if any there be, why said decree in said cause

in said appeal mentioned, should not be corrected,

and speedy justice done in that behalf.
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WITNESS the Honorable WILLIAM HOWARD
TAFT, Chief Justice of the United States, this 26

day of September, 1929.

JUSTIN W. HARDING,
District Judge.

Service of foregoing admitted this 19th day of

September, 1929.

R. E. ROBERTSON,
By EDITH F. SHEELOR,

Of Attorneys for Plaintiff and Appellee.

Filed Sep. 26, 1929. [103]

[Title of Court and Cause.]

ORDER EXTENDING TIME ON CITATIONS
TO AND INCLUDING JULY 14, 1930.

Now on this 13th day of June, 1930, upon the

oral motion of the parties, plaintiff and defend-

ant, by their various counsel, IT IS HEREBY OR-
DERED that the time on the respective citations

on appeal, heretofore issued herein on behalf of

the plaintiff and defendant, respectively, be and

the same is hereby further extended until July 14,

1930.

Done this 13th day of June, 1930.

JUSTIN W. HARDING,
District Judge.

Filed Jun. 13, 1930.

Entered Court Journal No. 6, Page 109. [104]
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[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the District Court, Juneau, Alaska

:

You will please make up a transcript of the rec-

ord in the above-entitled cause and include therein

the following papers, to wit

:

1. The complaint in case No. 2596-A.

2. The answer to said complaint in case No.

2596-A.

3. The amended and supplemental reply filed on

the 8th day of April, 1929, case No. 2596-A.

4. Finding of fact and conclusion of law.

5. The decree in case No. 2596-A.

6. The petition for appeal in case No. 2596-A.

7. Order allowing appeal in case No. 2596-A.

8. The amended assignments of error in case No.

2596-A.

9. Citation on appeal in case No. 2596-A, and

order extending time dated June 13, 1930.

10. Duplicate original bill of exception called

"Evidence and proceeding had relative to

defendant's assignments of error."

11. This praecipe.

said transcript to be prepared in accordance with

the rules of the United States Circuit Court of Ap-

peals for the Ninth Circuit, and please forward the

same to the Clerk of the said Circuit Court of Ap-

peals for the Ninth Circuit, in accordance with said

rules.

HELLENTHAL & HELLENTHAL,
Attorneys for Defendant.
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Copy received and service admitted September

19, 1929.

E. E. ROBERTSON,
Of Attorneys for Plaintiff.

Filed Sep. 26, 1929. [105]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OP RECORD.

United States of America,

District of Alaska,

Division No. 1,—ss.

I, John H. Dunn, Clerk of the District Court for

the District of Alaska, Division No. 1, hereby cer-

tify that the foregoing and hereto attached 106

pages of typewritten matter, numbered from 1 to

106, both inclusive, constitute a full, true, and com-

plete copy, and the whole thereof, of the record

prepared in accordance with the praecipe of at-

torneys for plaintiff and appellant on file in my
office and made a part hereof, in cause No. 2596-A,

wherein the Chichagoff Extension Gold Mining

Company, a corporation, is defendant and appel-

lant and the Alaska Handy Gold Mining Company,

a corporation, is plaintiff and appellee.

I further certify that the said record is by virtue

of the petition on appeal and citation issued in this

cause and the return thereof in accordance there-

with.

I further certify that this transcript was pre-

pared by me in my office, and that the cost of prepa-
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ration, examination and certificates, amounting to

Twenty-nine and 70/100 Dollars ($29.70), has been

paid to me by counsel for appellants.

IN WITNESS WHEREOF I have hereunto

set my hand and the seal of the above-entitled court

this 23d day of June, 1930.

[Seal] JOHN H. DUNN,
Clerk.

By Venetia Pugh,

Deputy. [106]

[Endorsed] : No. 6183. United States Circuit

Court of Appeals for the Ninth Circuit. Chicha-

goff Extension Gold Mining Company, a Corpora-

tion, Appellant, vs. Alaska Handy Gold Mining

Company, a Corporation, Appellee. Transcript of

Record. Upon Appeal from the United States

District Court for the Territory of Alaska, Di-

vision Number One.

Filed July 1, 1930.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.




